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Chapter One

Why Read This Guide?

Between The Lines is a hands-on guide that offers insight into and information
about the myriad laws and regulations that govern McKinney Act and other
supportive housing. The guide clarifies how McKinney Act and other supportive
housing providers can achieve the goal of providing stable housing for as many
people as possible, while complying with the laws that govern their work.

The rewards and risks in developing and operating supportive housing, like any
other venture, are significant. By understanding the legal and regulatory issues,
you will be able to make more informed decisions about the implications of the
policies and practices your agency establishes to accomplish its mission. This
guide intends to give the reader information and analytical tools to make—for
specific issues—sound and reasonable assessments and decisions that serve the
interests of housing stability for tenants.

For purposes of this guide, supportive housing is defined as housing that offers
support services on and off-site to homeless people and others with special
needs, including those with mental illness, substance use and other chronic
health and physically disabling conditions, in order to help them maintain
decent and stable housing.

Section A: The Dilemma of Finding the
“Right Answer”

Because supportive housing affirmatively seeks out and houses those who are
traditionally discriminated against—for example people with mental illness

or other disabilities—it sits squarely in the middle of the legal and political
confusion that characterizes the debate about civil rights policies in this country.
And because supportive housing affirmatively seeks out and houses those who
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are poor or in need of assistance—for example homeless people—it sits squarely
in the middle of another legal and political debate about the minimum standards
of shelter, food and healthcare we, as a society, ensure our citizens.

For decades, people fought hard to establish laws to protect the individual rights
of groups of people who have traditionally been discriminated against on the
basis of race, color, religion, national origin, sex, familial and disability status,
among others. These laws essentially mandate fair treatment of every person.
Legal efforts have focused on prohibiting housing discrimination through
enforcement of fair housing and other anti-discrimination policies. These

laws are the strongest tools we have to combat discrimination and ensure fair
treatment in housing, employment and other arenas.

With the enactment of the Americans with Disabilities Act (ADA) in 1990, the

concept of “fair treatment” of those with disabilities expands the requirement

to “reasonably accommodate” people with disabilities in housing, employment

and all other aspects of civic life. With reasonable accommodation as the key ‘
principle for realizing fair treatment, the ADA promotes the integration of people
with disabilities into all aspects of mainstream society and, with certain narrow
exceptions, prohibits segregation or “separate but equal” treatment.

Meanwhile, many people have also fought for years to “level the playing field” 1
by establishing programs targeting people who are poor, in need of special

assistance and those who have traditionally been discriminated against so that

they could access housing and jobs. These programs affirmatively seek out and

offer assistance to people based on their demonstrated need and/or because

they are members of groups that face discrimination. The Federal

Department of Housing and Urban Development (HUD) administers the majority

of these programs focused on providing access to affordable housing, including ‘
McKinney Act Homeless Programs which target people who are homeless and

may also have disabilities, the Section 811 program for people with disabilities,

the Section 202 program for the elderly and the Housing Opportunities for

Persons with AIDS program.

Those who implement supportive housing programs run directly into the
contradictions among the letter and spirit of the laws that seek to establish
equal protection and fair treatment for all, and those that seek to affirmatively
assist people who are in need or those who have experienced discrimination.

In addition to this basic set of sometimes conflicting laws, another confusing
factor is the process by which laws come to life. Borne out of statutes that
legislatures draft and chief executives sign off on, laws are then set forth in rules
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that regulate programs by laying out the parameters of what can and can't be
done. In addition, program administrators and attorneys who work for various
agencies that enforce the particular law or administer the government funding
program make interpretations about day-to-day issues. Understanding the
implications of different laws and funding programs is even more daunting when
you consider that different people from a single agency, or multiple agencies, are
interpreting the same laws and regulations in different ways. Needless to say, it
is sometimes hard for providers to figure out where the “right answer” lies—with
the law, the regulation, or the person interpreting the law and regulations.

Because it is difficult to balance all the seemingly competing interests involved
in developing and operating supportive housing and to identify what must be
done to actually meet the requirements of the various laws and implementing
regulations, it is important for providers to make the most informed decisions
they can. Between the Lines offers a framework to analyze specific issues and
situations, thereby helping providers to make the best decisions possible in light
of all of the applicable laws, regulations, and interpretations, while keeping
their goal of providing stable housing to those with the greatest barriers firmly
in mind.

Section B: How Between the Lines Came About

Since the McKinney Act was passed into federal law in 1987 creating the
Homeless Program, the Department of Housing and Urban Development (HUD)
has administered this far-reaching endeavor which has inspired and funded
hundreds of programs throughout the nation designed to put an end to
homelessness. The public and private sectors have come together in community
after community to plan and implement their unique version of the “Continuum
of Care” offering the full range of outreach, emergency shelter, transitional and
permanent supportive housing programs appropriate for each locality to
effectively address homelessness. The success of the Continuum of Care is of
course measured by the numbers of people who are no longer homeless. And

it is service-linked affordable housing—funded by HUD homeless and housing
programs—that has ultimately ended homelessness permanently for thousands
of people.

As these successful service-enriched housing programs have become more
widespread, however, the local groups that run them have had to face more
and more complicated questions about how to comply with the many laws and
regulations under which they operate. Over the eight years of working with
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developers, operators and tenants to increase supportive housing opportunities
for homeless people and people at risk of homelessness, it became clear to the
Corporation for Supportive Housing (CSH) that confusion about housing laws
and regulations raises obstacles to tenant access to housing and housing stability,
causes significant variation in the ways that housing providers operate, and
opens some supportive housing providers to considerable legal risks which

can threaten the long-term viability of their housing programs. In the course of
providing technical assistance under HUD’s SHP program, providers asked CSH
to clarify many of these confusing issues.

CSH first tried to address these challenges by gathering experts in the field and
representatives from different parts of the government regulatory agencies that
oversee aspects of supportive housing, hosting an all day educational and skill
building workshop on legal issues in San Francisco in November 1997. The day
raised more questions than it answered. By the end of the day, participants at the
workshop generated a list of legal questions and issues they regularly face as
they try to develop and manage quality supportive housing to meet the needs

of the residents.

In compiling the questions and framing the issues, we found that significant
legal research and conversation between and among different regulatory and
funding partners was needed before education and skill building could occur.
The Corporation for Supportive Housing then engaged the services of Debbie
Greiff Consulting and the law firm of Goldfarb and Lipman to develop and
organize the project and perform the legal research.

Because the specific application of any law is dependent upon the particulars

of any given situation, and the laws and regulations are often open to
interpretation, we convened an Advisory Committee comprised of representatives
of the various government regulatory agencies and supportive housing sponsors
to discuss the legal research findings. Members of the Advisory Committee are a
unique group—they understand the day-to-day challenges encountered in the
course of developing and operating supportive housing, the intent of the various
laws related to fair housing and civil rights law, as well as the many financing
programs typically used to develop supportive housing. (Advisory Committee
members are listed in the Credits and Thanks.) As representatives of the regulatory
agencies charged with enforcement of the laws, and providers of supportive
housing, the Advisory Committee deliberations offered significant guidance in
developing the approaches and articulating the issues in Between the Lines.
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/ Chapter Two

How to Use This Guide

Section A: Who Should Read this Guide?
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This guide was designed primarily to assist supportive housing providers—
groups that develop, own, manage and provide services in supportive housing
and their attorneys. Between the Lines will also be of use to staff of government
agencies responsible for funding and monitoring supportive housing as well as
tenants and advocates, although it has not been specifically tailored to addressing
supportive housing legal issues from a tenant perspective. (Many useful tenant
guides to fair housing and civil rights law exist, and some are referenced in
Appendix 12, Legal Reference Materials.)

As the purpose of Between the Lines is to help supportive housing providers
make informed decisions related to their policies, practices and legal positions,
it will be most useful for executive directors, program managers, administrators
and other policy makers within organizations whose responsibility it is to set
policies and parameters within which project developers and front-line property
management and services staff do their important work. The guide was not
written to deal with specific situations, and as such the guidance provided

may not always be of immediate use to line staff. Nonetheless, these staff are
encouraged to review Between the Lines to help better identify the issues and
inform management about particular situations that may have broader legal
implications for their agency.
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with Decision—-Making

This guide provides basic information needed to better understand the legal
and regulatory issues and risks involved in key aspects of providing supportive
housing so that you can make more informed decisions. While some readers '
may browse through the questions and answers, others may thoroughly review |
the entire guide, and yet others will first pick it up when there is a burning issue

or problem at hand. We anticipate that the guide will be most useful to

providers as you are contemplating and beginning to design programs and

create policies and protocols to implement them, as well as when you are facing ]
sticky, complicated and confusing legal issues in the midst of providing

supportive housing.

Use this guide to find background information and to provide a framework for
making good decisions by understanding the risks and tradeoffs involved. While
written in a question and answer format, the guide provides principles to use
for decision-making purposes, rather than the “right answer” to case-by-case
situations. Expect to read the answers to several related questions that by
example demonstrate how to analyze the underlying laws which impact your
particular development or operating question.

Regardless of when and how you read Between the Lines, the answers provided
in and of themselves will not make for better decisions unless you can identify
and are familiar with the legal issues involved in a situation. The process of
making well-reasoned, legally defensible programmatic decisions is iterative and
can be broken into four components: fact finding, issue identification, issue
clarification and risk analysis.

The material in Chapter Three: Legal Overview is critical to the decision-making 1
process. It provides information that underpins the process of analyzing risk. In

other words, if you don’t know the laws and regulations impacting the specific

issue, you won't know what you are really risking. The idea is not for you to

become an expert in the law (that’s the job of lawyers), but instead for you to

have a solid conceptual framework of how laws are organized, the role

of regulations and interpretations, and how to develop strategies to deal with

inconsistencies within and among laws.

For that reason, we strongly encourage you to first read the material in Chapter
Three: Legal Overview, as it will provide context and background to enrich your
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understanding of specific questions and answers. This Chapter describes how
the law is organized, introduces a helpful framework for analyzing the law
(i.e., duties, rights and remedies) and provides a brief overview of the key fair
housing laws that apply to supportive housing.

This guide does not provide and does not substitute for legal advice. While
the guide does at times suggest reasonable approaches, this does not mean that
the approach is one that would be upheld by a court of law in an individual
case. Furthermore, the approaches are based on the laws, regulations and
interpretations in-force at the time this publication went to print. Readers
should consult their government program representative and legal counsel
for specific issues of concern and to receive proper legal opinion regarding
any course of action. For those who need lawyers, we hope you pass this
guide on to them after you have read the criteria for choosing and working
with a lawyer!

Section C: How the Guide Is Organized

Appendices

The guide is organized essentially chronologically from the perspective of

how a supportive housing program is conceived and then developed. It begins
with program planning issues especially related to setting aside targeted units,
screening criteria, marketing, tenant selection, and reasonable accommodation
in tenant selection. It goes on to discuss post-occupancy issues in the operation
and management of housing including licensing, service provision and

service participation requirements, clean and sober requirements, reasonable
accommodation in occupancy, guest and overnight policies, and a myriad of
other issues. The last part focuses on some crucial land use and zoning concepts
and issues involved in siting of supportive housing.

Between the Lines also olfers additional resources in its appendices. Appendix 1
supplements Chapter Three’s overview of fair housing laws and provides

similar briefings on other key categories of laws that apply to supportive
housing—planning and zoning, siting, licensing, landlord-tenant, privacy,
physical accessibility; Appendix 2 and Appendix 3 provide at-a-glance
summaries of fair housing laws and supportive housing sources of funding;
Appendix 4 outlines the duties, rights and remedies of all the major categories
of laws. Other appendices provide fair housing act regulations, citations for
definitions of disability and other related terms, homelessness documentation
requirements, a discussion of one-strike requirements and medical marijuana
use, how to obtain HUD information and understand state and federal citations,
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how to choose and work with a lawyer, a glossary of commonly used legal terms
and legal reference materials.

While there is no single right way to read Between the Lines, we hope that you
will take the time to read it! We recognize that the material in this guide is dense
and will require time to digest. The information will save you time and money in
the long run, and we hope will improve access to and the quality of supportive
housing so that all people with chronic heath challenges who are homeless or at
risk of homelessness can live with stability, autonomy and dignity.
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Chapter Three

Legal Overview

This Guide was developed to answer legal questions asked by McKinney Act
Supportive Housing Program grantees and other supportive housing providers
and to provide other guidance concerning siting of supportive housing facilities,
tenant selection, and occupancy issues, including termination of tenancy. While
fair housing law is the dominant consideration with many of these issues,
providers must also comply with state and local land use laws, licensing statutes,
and landlord-tenant law. In addition, if a provider receives funds from a govern-
ment agency, the federal, state, or local law which authorized the funding will
impose requirements on the provider, as will the state or federal regulations that
were adopted to implement the funding program. Furthermore, a provider must
comply with its contracts with project funding sources. Given all these sources
of law, a provider will sometimes face conflicting legal requirements. This Guide
is intended to assist providers in understanding the legal issues they face as they
operate their programs, and to provide practical guidance whenever possible.
However, as with many issues in the legal realm, clear and uncomplicated
answers to providers’ questions are not always available.

This Chapter Three describes how the law is organized and outlines the major
fair housing laws affecting supportive housing projects. This Chapter of the
Guide focuses on fair housing law because fair housing issues are a central
theme throughout the Guide. Other laws relevant to supportive housing are
outlined in Appendix 1 to this Guide. Both this Chapter Three and Appendix 1
provide important background for the individual questions and answers
included in Chapters Four through Seven.
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Lawyers share a common framework for analyzing the law. Under this analytical
framework, a law is simply a rule that is established by the government and that
can be enforced by either the government or a private party in accordance with
a process established by the government.

The three key concepts for analyzing a law are duties, rights, and remedies.
Regardless of the situation addressed by a governmental rule, a lawyer’s
analytical framework will always involve the duties, rights, and remedies
established by the rule.

When a law imposes a duty on a person (defined broadly to include a
governmental actor, a private artificial person such as a corporation, or a natural,
living, breathing person), the law requires the person to act in a specified

way or to refrain from acting in a specified way. For example, fair housing laws
impose a duty on housing providers not to discriminate based on certain
personal characteristics.

When a law grants a right to a person, the law permits that person to obtain

a certain benefit. One person’s right to obtain a certain benefit usually matches
another person’s duty to provide that benefit. In other words, when a law grants
a right to one person and permits that person to obtain a certain benefit, the law
usually imposes a duty on another person to provide the benefit by acting in

a specified way or refraining from acting in a specified way. For example, fair
housing laws grant individuals the right to obtain housing without discrimination
based on certain personal characteristics, and this is the flip side of the duty that
fair housing laws impose on housing providers not to discriminate based on
those personal characteristics. Similarly, the federal Social Security Act gives
most elderly and disabled residents of the United States a right to receive
financial assistance from the government, and the Social Security Act imposes

a corresponding duty on the government to provide the financial assistance.

Rights also include rights to be free from governmental interference in a specified
area. For example, the federal Constitution establishes a freedom from interfer-
ence in the practice of one’s religion. Stated differently, this freedom is a right to
cause the government to refrain from interfering in one’ religious practice. This
constitutional right, freedom of religious practice, imposes a corresponding duty
on the government not to interfere in one’s religious practice.
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The last key concept in analyzing laws is the law’s mechanism to make victims
whole and to punish wrongdoers, or the remedy imposed by the law. Remedies
are sometimes the payment of money damages, and sometimes governmental
orders for remedial actions to be undertaken. An example of money damages is
that fair housing laws allow victims of illegal discrimination to recover money
damages from a discriminating housing provider to compensate for the injury
caused by the violation of their rights. An example of governmental remedial
orders is that fair housing laws allow victims of illegal discrimination to be
admitted into a housing project from which they were wrongfully excluded.
The remedy process is administered by the government, either through
administrative agencies or courts.

There are three levels of government in the United States: federal, state, and
local. Governments at all three levels establish laws. The interaction among the
different levels is discussed below.

There are also three branches of government in the United States: legislative,
executive, and judicial. All three branches establish laws: the legislative branch
establishes statutes; the executive branch (through the different administrative
departments of government) establishes regulations and executive orders, and
enforces the laws; and the judicial branch issues judicial decisions interpreting
and enforcing the laws, also known as “case law.” Moreover, the United States
and each of the fifty states have constitutions which establish the legal
framework for all other laws adopted at that level of government. For example,
a court can invalidate a federal statute adopted by Congress if the statute violates
the United States Constitution. Many cities also have city charters which are
mini-constitutions for the city.

Many of the laws affecting supportive housing are federal statutes that the
United States Congress adopted to establish federal housing programs.
These statutes require the United States Department of Housing and Urban
Development (“HUD”) to administer the housing programs. As part of this
program administration, HUD adopts regulations, publishes handbooks, and
issues notices.

With all these possible sources of law, it is often very difficult to determine
whether there is a law that applies to a particular situation, or how the different
laws that are known to apply should interact with one another. These are tasks
for which the services of a lawyer are often required. However, there are several
self-help tools available for legal research. For example, West Publishing
Company publishes two excellent books by Morris Cohen, Robert Berring, and
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Kent Olson on legal research, one a comprehensive book called How to Find the
Law, the other an abridged edition called Finding the Law. In addition, some
government agencies provide self-help tools.

Self-help tools on many legal topics are available by publishers such as Nolo
Press. This Guide is a self-help tool for working with the specific laws that affect
supportive housing. The remainder of this Chapter Three provides background
about several broad areas of law that are relevant for supportive housing,
Appendix 1 supplements Chapter Three’s overview of fair housing laws and
provides similar briefings on other key categories of laws that apply to supportive
housing, planning and zoning, siting, licensing, landlord-tenant, privacy,

and physical accessibility. Appendix 2 and Appendix 3 provide at-a-glance
summaries of fair housing laws and supportive housing sources of funding.
Appendix 4 applies the duties, rights, and remedies framework described above
to a number of laws relevant to the provision of supportive housing. Appendix 5
is a copy of current federal Fair Housing Act regulations. Appendix 6 provides
citations for several terms used in laws related to disabilities. Appendix 7 is a
specific HUD bulletin that outlines homelessness documentation requirements.
Appendix 8 is a HUD General Counsel’s memorandum discussing one-strike
requirements and medical marijuana use. Appendix 9 explains how to find
federal and state statutes, how to find HUD’ regulations and other publications,
and how to understand the shorthand “citation” system for describing where
federal and state laws are published. Appendix 10 provides suggestions for
choosing and working with a lawyer. Appendix 11 defines many commonly
used legal terms. Finally, Appendix 12 lists relevant reference materials.

This Guide and other self-help tools are not a substitute for consulting a lawyer,
nor are they a substitute for consulting the staff at the regulatory agencies
involved in your project. This Guide was published in May of 2000, and

should be accurate as of that time. However, the law described in this Guide

is constantly changing and expanding, and this Guide does not address the laws
of most state and local governments. A lawyer can assist in finding changes to
the law since publication of this Guide, finding relevant state and local laws,
and applying the law to specific situations.

This subsection on how the law is organized concludes with the following
questions and answers:
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Question 1: What is the relationship between federal
housing statutes, federal legislative history,
HUD regulations, HUD handbooks, HUD
notices, and HUD NOFAg?

When Congress passes a federal housing statute to adopt a housing program,
the history of the passage process is reported in congressional committee
reports, hearing transcripts, and similar archival materials that are collectively
known as “legislative history.” When an administrative agency interprets and
implements a statute, or when a court interprets a statute, the agency or court
will often use legislative history to determine what Congress intended when it
passed the statute.

Federal statutes that adopt housing programs usually call for HUD to administer
the program, and they usually also call for HUD to adopt regulations to clarify
the details of the program in a manner consistent with the statute. If HUD’
regulations are inconsistent with the authorizing statute, then a court may
invalidate the regulations as outside of HUD’ authority (and the court’s decision
is part of “case law”).

Statutes and HUD regulations are clearly “laws.” Additional HUD publications
sometimes state rules without rising to the level of enforceable laws. For
example, HUD summarizes statutory and regulatory requirements by publishing
“handbooks.” HUD also issues “notices” announcing specific HUD interpretations
of the law or new developments in HUD programs. Finally, HUD issues Notices
of Funding Availability, or “NOFAs,” to invite applications for individual projects
to receive HUD program funds, and NOFAs often include special program
requirements that are not found elsewhere in HUD regulations or the applicable
authorizing statute. While HUD handbooks, notices, and NOFAs are not official
parts of the law, they are given great weight by courts that interpret statutes and
regulations, because they represent official HUD interpretations of the statutes
and regulations.

Question 2: What is the relationship between federal
law, state law, and local law?

In any given situation, the laws that apply might be federal law alone; state law
alone; local law alone; or any combination of two or three of the above.

As a general rule (with several exceptions), there is a hierarchy among the three
levels of government. The laws of the federal government are generally supreme




which have little discretion to refuse to consider an appeal); and courts of last
resort, which consider appeals of appeals court decisions (and which have much
discretion to consider an appeal).

Federal courts generally have jurisdiction to interpret federal statutes and
regulations and the United States Constitution, while state courts generally have
jurisdiction to consider issues of state and local laws. However, there are
exceptions to these general rules.

The federal trial courts are called “district” courts, and each district court has
jurisdiction over a small region of the country (known as a district). California
has four federal districts, but many states have only one district.

What state trial courts are called depends on the state. In California, there are
two categories of trial court, called “municipal” court and “superior” court, with
jurisdictional coverage throughout a city and/or county (with minor differences
in which court handles which type of dispute).

The federal appeals courts are called “circuit” courts, and each circuit court

has jurisdiction over a region consisting of several districts (known as a circuit).
California’s four districts are part of the Ninth Circuit, and the Ninth Circuit
includes not only California’s four districts, but also all districts in Arizona,
Hawaii, Idaho, Montana, Nevada, Oregon, and Washington. Circuit court
decisions are binding precedent only in their own circuits.

What state appeals courts are called depends on the state. In California, the
appeals court is called the “court of appeal.” There are six courts of appeal
in California, each covering a district of several trial courts.

The federal court of last resort is the United States Supreme Court, located

in Washington, DC. When the United States Supreme Court issues a decision,
all circuit and district courts must adopt the interpretation articulated in the
Supreme Court decision. .

What state courts of last resort are called depends on the state. In California,
the court of last resort is called the “California Supreme Court.”

Section B: Fair Housing Laws
Fair housing law is a vast area of law involving the United States Constitution,

executive orders, federal statutes and regulations, the constitutions and fair
housing laws of individual states, local anti-discrimination ordinances, and a
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myriad of federal and state court decisions interpreting these requirements. Most
fair housing law developed around attempts to prevent housing providers from
discriminating against protected groups of people, but this body of law now
must be negotiated, interpreted, and complied with by supportive housing
providers who seek to provide housing for designated populations. This Section
B outlines the major provisions of fair housing law.

Question 1: What is the 14th Amendment to the
United States Constitution?

The Equal Protection Clause of the 14th Amendment prohibits the government
from denying to any person “the equal protection of the laws.” The Equal
Protection Clause applies to all “state action,” which has been held in some
situations to include actions by private parties receiving governmental assistance,
including owners of housing receiving financial assistance from the government.

If a governmental agency or a private party acting in concert with a governmental
agency (such as some owners of subsidized housing) distinguishes between
people by creating a classification that is “suspect” (e.g., a classification based on
race or national origin) or which violates a “fundamental right” (like the right to
vote or the right to travel), and such action is challenged in court, a court will
subject the action to “strict scrutiny.” For example, a public assistance program
that is made available only to people of a particular race will be subject to strict
scrutiny. A classification can withstand strict scrutiny only if it is required to
further a “compelling state interest” (such as national security) and if there is no
less restrictive alternative means for the state to achieve its objectives. The strict
scrutiny test is a difficult standard to satisfy.

Some classifications are “semi-suspect” (including gender, non-citizen status, or
illegitimacy) and can be justified by an “important governmental interest,” which
is a lesser standard than a “compelling state interest.” For example, courts may
find the governmental interest in conserving limited public resources to be an
“important government interest” that justifies programs that are available to
citizens but not to noncitizens; however, this interest would not rise to the level
of a “compelling state interest” that would justify a program that is available to
one racial group but not to another.

All other state actions which distinguish between different groups of people but
do not touch upon a suspect classification or a fundamental right need only

be justified by a “rational basis,” which means that the action need only be
reasonably related to furthering a legitimate state interest. The rational basis test
is a relatively easy standard to meet. For example, a welfare program that is




available only to homeless people can readily be shown to be reasonably related
to the legitimate state interest of ending homelessness.

Proof that discriminatory motivation played some role in bringing about a
discriminatory impact is required to show a violation of the Equal Protection
Clause. A state action does not violate the Equal Protection Clause simply
because it results in a discriminatory impact.

Section 5 of the 14th Amendment grants power to Congress to legislate against
discriminatory conduct. It is pursuant to this section that Congress has adopted
? many civil rights laws, including the Fair Housing Act.

L] Question 2: What are the Fair Housing Act and the

A Fair Housing Act Amendments?

The Fair Housing Act (42 U.S.C. 3601) (also known as Title VIII of the Civil
Rights Act) was passed in 1968 and prohibits discrimination in the sale, rental,
financing, or advertising of housing on the basis of race, color, religion, or
national origin. Gender was added as a protected classification in 1974, and
handicap and familial status (covering discrimination against families with
children, meaning persons under the age of 18 who reside with a parent,
guardian, or other person with written permission of the parent or guardian,
and discrimination against pregnant women) were added by the Fair Housing
Act Amendments of 1988, which also significantly strengthened enforcement
mechanisms. Housing for seniors that meets certain criteria is exempt from the
Act’s prohibition of discrimination against families with children.

The Fair Housing Act Amendments also imposed an affirmative duty on housing
providers to provide “reasonable accommodation” to persons with disabilities.
This duty requires a provider to make changes to its rules, policies, and
procedures to allow persons with disabilities equal access to housing, with

the limitation that a provider is not required to undergo undue financial and
administrative hardship to provide an accommodation or to make a fundamental
alteration in the nature of its program. (For example, courts have found that
requiring installation of an elevator or requiring a landlord to accept a Section 8
voucher are unreasonable financial and administrative burdens.) The duty to
provide reasonable accommodation also requires providers to allow tenants with
disabilities to make reasonable, necessary physical modifications to their units at
the tenant’s expense. (42 U.S.C. 3604(H(3)(A); 24 CFR 100.203)
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The Fair Housing Act also imposes accessibility/adaptability requirements on
the new construction or rehabilitation of all residential buildings of four or more
units first occupied after March 13, 1991, 42 U.S.C. 3604(D(3)(C); 24 CFR
100.205 (see Appendix 1, Overview of Other Relevant Laws, Physical
Accessibility Laws).

The Fair Housing Act applies to projects receiving public funds, but also reaches
the private housing market, and government funding is not required for the Act
to apply. A number of federal circuit courts have held that a plaintiff bringing a
challenge under the Fair Housing Act need only show discriminatory effect (or
“disparate impact”), and not discriminatory motivation, in order to prevail; the
Ninth Circuit, which encompasses California, has implied that it might reach the
same conclusion in Fair Housing Act cases.! If discriminatory effect is shown,
the housing provider then has the burden to justify the practice that causes the
discriminatory effect. The standard to be met by the provider is described in
different ways by different courts, but generally the provider must show that it
has a “business necessity” for the practice and that the business necessity is
advanced by the practice in question. For example, a mobilehome park owner’s
policy of prohibiting more than three occupants in each mobilehome in a park
was challenged as having a discriminatory effect on families with minor children
(because it operated to exclude such families from the park). The owner was
able to justify the policy as a “business necessity” by producing a study that
showed that the sewer system of the park was unable to accommodate a large
population of residents. Plaintiffs can recover attorneys’ fees and punitive
damages under the Fair Housing Act, as well as other relief. Plaintiffs can also
ask the court to appoint a lawyer for them.

The Fair Housing Act also applies to zoning and land use decisions by local
governments that operate to restrict access to housing by people with disabilities
and members of other protected groups. The Fair Housing Act prohibits the use
of zoning for discriminatory purposes and, in some cases, prohibits zoning
actions that have a discriminatory effect. Finally, the Fair Housing Act requires
local governments to grant reasonable accommodations to disabled persons, for
example, by granting a variance that would allow a group home to locate in an
area where the facility does not meet a zoning requirement.

HUD has issued regulations implementing the Fair Housing Act, which are 7
located at 24 CFR Part 100. These regulations include detailed provisions related
to disability discrimination and should be reviewed regularly by all housing
providers. A copy is included as Appendix 5 to this Guide.
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= Question 3: What is Section BO4 of the Rehabilitation
) Act of 19737

Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) prohibits
discrimination on the basis of disability in programs receiving federal funding,
including the Community Development Block Grant, HOME, HOPWA, Section
202, Section 811, Section 8, and McKinney Act programs. Federal funding
does not currently include low income housing tax credits or tax-exempt bond
financing. HUD has issued implementing regulations found at 24 CFR Part 8
that apply to housing programs receiving federal financial assistance, whether
publicly or privately owned. These regulations establish accessibility
requirements for newly constructed or substantially rehabilitated housing and
require access for people with disabilities to non-housing programs operated
with federal funds, the integration of people with disabilities, and auxiliary aids
and services necessary for communication with people with disabilities.

Section 504 states that a recipient of federal financial assistance may not
discriminate on the basis of disability in providing housing and services in its
programs or activities (24 CFR 8.4). Recipients of federal funds may not deny
a qualified person with a disability the opportunity to participate in or benefit
from the housing or services provided. Such discrimination occurs when a
recipient’s facilities are inaccessible or unusable by individuals with disabilities,
thus denying them access to the housing or services provided (24 CFR 8.20).
Consequently, Section 504 requires a specific percentage of accessible units

for new construction and substantial rehabilitation (see Appendix 1, Section F
for a discussion of physical accessibility laws).

The Section 504 regulations further state that existing non-housing and housing
programs or activities must be operated so that when viewed in their entirety
they are readily accessible by people with disabilities. Non-substantial alterations
are required to be made to the maximum extent feasible. A recipient of federal
funding is not required to make each of its existing facilities accessible or
undertake alterations that would result in a fundamental alteration in the nature
of its program, or be an undue financial and administrative burden (24 CFR
8.21 and 8.24).

When a supportive housing project receives some form of federal funding,
Section 504 will apply. Section 504 imposes requirements that, in many
instances, are more rigorous than Fair Housing Act requirements. For example,
Section 504 prohibits a project receiving federal funds from limiting occupancy
to people with disabilities or with one particular type of disability unless such a
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restriction is authorized by a federal statute or executive order that applies to the
project. (For example, the project receives funds under the Section 811 program,
authorized by federal statute to serve people with disabilities, or a project
receives funds under the HOPWA program, authorized by federal statute to
serve people with HIV/AIDS). In addition, Section 504 is interpreted to impose
a more demanding reasonable accommodation duty on owners receiving federal
funds, requiring the owner to pay for physical modifications to a disabled
tenant’s unit under certain circumstances where the Fair Housing Act would
only require the owner to permit the tenant to make physical changes at the
tenant’s own cost.

Section 504 was the first major federal statute to prohibit discrimination against
people with disabilities and therefore many court rulings on disability
discrimination interpret Section 504. Many of the definitions utilized in Section
504 have been carried forward into the Fair Housing Act Amendments and the
Americans with Disabilities Act, and many of the court interpretations of Section
504 are useful in interpreting the Fair Housing Act and the Americans with
Disabilities Act.

Question 4: What is the Americans with Disabilities Act?

The Americans with Disabilities Act (ADA) (42 U.S.C. 12101 et seq.), adopted in
1990, gave broad federal civil rights protection to people with disabilities,
extending far beyond activities of the federal government or programs receiving
federal funds. Title I of the ADA prohibits discrimination against individuals
with a disability in connection with employment. Title II and Title III of the -
ADA are of greatest relevance to supportive housing providers. The ADA has two
other parts, or titles, that do not hold special relevance to supportive housing
providers: Title IV addresses telecommunications issues, and Title V includes
miscellaneous provisions.

Title 11 of the ADA prohibits discrimination against individuals with disabilities
by state and local public entities (including all of their departments or agencies)
in all government programs and services, whether or not federal funding is
utilized by the public entity. Under Title II, discrimination against a person
with a disability occurs when a public entity’s facilities are inaccessible. A public
entity must operate its services, programs and activities so that, when viewed

in their entirety, they are readily accessible. Title II requires public facilities to
be designed, constructed and altered (at the expense of the public entity) in
compliance with certain accessibility standards. In addition, Title II requires
reasonable modification to rules, policies, and procedures to allow persons with
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disabilities equal access to public programs, unless the modifications would
fundamentally alter the nature of the affected service, program, or activity.

The application of Title II to a private entity (like a nonprofit housing provider)
that receives state or local funds under contract with a public entity is an unclear
and evolving issue. While private entities are not directly subject to Title 1I,
public entities must ensure that a facility receiving public funds is operated in

a manner that enables the public entity to meet its Title II obligations. Therefore,
many government funders of supportive housing require, in the loan or grant
documents governing the funding, “compliance with the ADA.” Under certain
circumstances, “compliance with the ADA” means that the private recipient

of government funds must act as though it were a government entity for

ADA purposes. For example, one federal court found that a private housing
development constructed with significant local redevelopment agency assistance
should have been constructed in compliance with Title II accessibility
requirements.? On the other hand, a federal circuit court found (in an unpublished
opinion) that a private clinic receiving federal grant monies was not subject to
Title TI. Consequently, it is not yet clear where the line is drawn to separate a
private entity that receives government funds and must act as though it were

a government entity for ADA purposes from a private entity that receives
government funds but has no duty to act as though it were a government entity
for ADA purposes. Given this lack of clarity, it is prudent for a housing provider
that is newly constructing or rehabilitating a building with public agency
involvement to comply with Title I accessibility requirements (which generally
overlap with Section 504 accessibility requirements) (see Appendix 1, Section F
for a discussion of specific accessibility requirements under the ADA).

Title III of the ADA prohibits disability-based discrimination in commercial
establishments and requires privately owned places of “public accommodation”
and commercial facilities to be designed, constructed and altered in compliance
with certain accessibility standards. “Public accommodation” includes the
following privately-run activities, so long as their operation affects commerce:
hotels and other places of lodging (except owner-occupied buildings of less than
five rooms); restaurants and bars; movie theaters and other places of exhibition
or entertainment; auditoriums and other places of public gathering; grocery
stores and other sales establishments; laundromats, banks, professional offices,
and other service establishments; stations used for public transportation;
museums and other places of public displays; parks, zoos, and other places

of recreation; nursery schools and other places of education; day care centers,
homeless shelters, and other social service centers; and gyms, golf courses,

and other places of exercise or recreation.
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“Public accommodation” under Title III does not include the portions of

_ privately owned rental housing used exclusively as residences, but does include
areas within such facilities that are available to the general public, such as rental
offices and community rooms available for rental or use by non-residents. Social
service programs operated by a housing provider that are available to non-
residents of the provider’s facility would be considered a public accommodation
subject to Title III of the ADA. However, even if social services are provided
only to residents, but the level of services is significant, the services portion
of the premises may be regarded as a social service center (which is a public
accommodation) and therefore would be subject to Title III of the ADA. There
is no clear guidance on what level of services is significant enough to cause
resident-only services to be considered a “public accommodation.”

Like Title II, Title III of the ADA requires a provider of a public accommodation
to make reasonable modifications to its rules, policies, and procedures to allow
persons with disabilities equal access to the public accommodation, unless the
modification would fundamentally alter the nature of the provider’ facilities

or services. All architectural barriers in existing facilities must be removed

at the owner’s cost where such removal is readily achievable (that is, easily
accomplished and able to be carried out without much difficulty). Examples of
readily achievable removal of barriers include adding grab bars, ramping a few
steps, and lowering telephones. If barrier removal is not readily achievable, then
services must be made available through alternative methods, including relocating
activities to accessible locations and providing home services to individuals.

The regulations implementing Title IT and Title III of the ADA are issued by the
United States Department of Justice. The Title II regulations are published at

24 CFR Part 35 and the Title III regulations are published at 24 CFR Part 36.
The United States Department of Justice Civil Rights Division also publishes
Technical Assistance Manuals that are useful in understanding the application of
Title 1T and Title I1I of the ADA (and that are available at www.usdoj.gov/crt/ada).

Question 5: What are Fair Housing Executive Orders?

Before Congress passed the major civil rights laws in the 1960s, discrimination
was prohibited in many federal programs by order of the President. Those orders
are called “executive orders” and must be complied with by the affected federal
agencies and any public or private entity receiving assistance from an affected
federal agency. These include Executive Order No. 11,063, issued by President
Kennedy in 1962 and prohibiting discrimination based on race, religion, or
national origin in housing owned, operated or assisted by the federal government;
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Executive Order No. 12,259, issued by President Carter in 1980, extending the
first order to sex-based discrimination; and Executive Order No. 12,892, issued
by President Clinton in 1994, extending the order to disability and familial
status and creating a cabinet-level Fair Housing Council. The executive orders
that were issued prior to 1973 have been rendered somewhat superfluous by
the Fair Housing Act and Section 504 of the Rehabilitation Act of 1973.

Question 6: What is the Calitornia Fair Employment
and Housing Act?

The housing provisions of the Fair Employment and Housing Act (California
Government Code Sections 12955 et seq.), a California statute that was adopted
in 1980 (replacing the earlier Rumford Fair Housing Act), prohibit discrimination
based on race, color, religion, sex, national origin, familial status, and disability
(the same categories as the federal Fair Housing Act), and also on the basis

of marital status, ancestry, and, as of January 1, 2000, sexual orientation and
source of income. The Act applies to all housing accommodations except
owner-occupied single-family homes with only one roomer or boarder, and

also prohibits land use practices and decisions that make housing opportunities
unavailable to members of protected classes. The requirements of the Act are
substantially the same as the requirements of the federal Fair Housing Act,
including both non-discrimination provisions and the affirmative duty to
provide reasonable accommodations in rules, polices, practices, or services when
necessary to permit a disabled person the equal opportunity to use and enjoy

a dwelling.

The Fair Employment and Housing Act prohibits both intentional discrimination
and facially neutral policies that have a disparate adverse impact on a protected
group (which is different from the federal Fair Housing Act, where the statute

is silent on discriminatory impact and individual courts have come to different
conclusions on this topic). If a discriminatory effect is shown in a private
housing provider’s actions, the housing provider must show that the practice
causing the discriminatory effect is necessary to the operation of the business
and effectively carries out the significant business need, and that no feasible less
discriminatory alternative exists. No court has yet applied this test to a nonprofit
housing provider whose mission is to serve a particular population. If a
government agency’s practice has a discriminatory effect, the government must
show that the practice’s purpose is sufficiently compelling to override the
discriminatory effect, that the practice effectively carries out the purpose,

and that no feasible alternative exists.
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Question 7: What is the Unruh Civil Rights Act?

The Unruh Civil Rights Act (California Civil Code Sections 51 et seq.) is

an earlier California statute which prohibits discrimination in all “business
establishments” (including housing accommodations) on the basis of sex, race,
color, religion, ancestry, national origin and disability. Furthermore, court

cases in California have interpreted the law broadly to prohibit all arbitrary
discrimination, regardless of whether the discrimination is based on one of

the specifically enumerated bases. This conclusion was reached based on the
Fourteenth Amendment to the United States Constitution, which prohibits
irrational, arbitrary or unreasonable discrimination.® This broad interpretation
of the Unruh Act has allowed courts to extend the Unruh Act’s protection to
homosexuals, persons with less than desirable character, students, individuals
of a particular occupation, and children. The Unruh Act includes an exemption
for senior housing meeting very specific requirements (Civil Code Sections
51.2-51.4). The Unruh Act senior housing exemption is more restrictive than
the federal exemptions for senior housing and is not pre-empted by federal law.

Question 8: What are Local Housing Discrimination
Ordinances?

Some cities and counties have adopted local ordinances prohibiting
discrimination in housing, which include protections for groups that are not
specifically protected byi state or federal housing law. For example, some local
ordinances prohibit discrimination based on sexual preference, gender identity,
or source of income. The state Fair Employment and Housing Act pre-empts
local jurisdictions from protecting additional groups not named in the Fair
Employment and Housing Act or Unruh Act. Therefore, anti-discrimination
protections for these additional groups of people are probably not enforceable
against private owners of housing who are not receiving financial assistance from
the local government. If a local government is providing financial assistance to a
project, the local government will have additional authority to regulate

the operation of the project and, in this context, may be able to impose
non-discrimination requirements that protect additional classes of people who
are not specifically protected under state law.




Chapter Four

Serving Designated Populations

Many supportive housing providers seek to serve a designated special needs
population, such as people who are homeless, people with disabilities, or people
with substance use problems. This Chapter Four discusses the legal issues related
to limiting tenancy to a specific group of people.

In analyzing this issue, the following questions should be asked: (1) Which fair
housing laws apply to this project? (2) What funding is received by the project
and does the funding source either prohibit or authorize reserving the housing
for a specific population of tenants? and (3) Is a disability issue involved?

(See detailed discussion under the next questions regarding housing for persons
with disabilities.)

Both the federal Fair Housing Act and the state Fair Employment and Housing
Act prohibit discrimination in the renting, selling, and advertising of dwelling
units on the basis of race, color, religion, sex, familial status, or national origin, or
on the basis of the renter or buyer being disabled (the Fair Housing Act uses the
term “handicap” rather than “disabled”). The Fair Employment and Housing Act
also covers marital status, ancestry, sexual orientation and source of income.
Additionally, both laws provide that it is unlawful to “make, print, publish or
cause to be made, printed or published any notice, statement, advertisement with
respect to the sale or rental of a dwelling that indicates any preference, limitation
or discrimination based on race, color, religion, sex, handicap, familial status or
national origin, or an intention to make any such preference, limitation, or dis-
crimination” (42 U.S.C. 3601(c); California Government Code Section 12955(c)).

Section 504 of the Rehabilitation Act of 1973 prohibits programs receiving
federal funding from discriminating against people with disabilities. Section 504
also prohibits reserving housing for people with disabilities in general, or people
with particular disabilities, unless authorized by federal statute or an executive
order. (This prohibition is described in detail under the next several questions.
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The discussion in this Introduction must be supplemented with the analysis in
the succeeding questions if a provider receives federal funding and seeks to limit
occupancy to persons with disabilities.)

The Unruh Civil Rights Act (California Civil Code Section 51 et seq.), a
California statute that prohibits discrimination in all “business establishments,”
also prohibits all arbitrary discrimination.* Arbitrary discrimination is
discrimination against a group of people with similar personal characteristics

for no legitimate reason. For instance, rejecting applicants because they have
long hair would be arbitrary since their long hair bears no relation to their
qualifications for tenancy. Finally, the 14th Amendment prohibits discriminatory
“state action” (which includes the action of private housing providers receiving
public funds): a compelling state interest is required to justify discrimination
against a protected group and all distinctions between groups of people made by
governmental programs must at least have a rational basis to be constitutional.

Both federal and state anti-discrimination laws explicitly prohibit discrimination
against certain protected groups of people. Case law supports an interpretation
of these laws that allows housing providers to establish reasonable criteria for
occupancy, as long as the criteria are rationally related to the services performed
and the facilities provided. In other words, if occupancy is limited to a designated
group for a good reason, the limitation may not run afoul of fair housing laws.
Although housing providers may establish reasonable criteria, there are no
specific laws that say which criteria are acceptable. Each situation must be
analyzed on its own facts.

For example, if housing was specifically designed and developed for people
with chemical sensitivities (which is considered to be a disability), including
installation of air filters and limits on the use of chemicals in the construction
process, it would be reasonable and legal under the Fair Housing Act to limit
occupancy to people with chemical sensitivities. In contrast, if a provider
restricted occupancy in a housing development to people with multiple sclerosis,
yet the housing did not include any special accessibility features or programs
designed to serve this population, the restriction would not be reasonable under
the Fair Housing Act and could subject the provider to liability for housing dis-
crimination. (If either of these projects received federal funding, a limitation on
occupancy to people with a particular disability would not be permitted under
Section 504 unless specifically authorized by federal statute or executive order.)

The fact that a housing provider has a reasonable basis for limiting the housing
to a set population may still not prevent the provider from violation of
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antidiscrimination laws if the result of the limitation is that a certain protected
segment of the population is excluded from the housing in disproportionate
numbers. Restrictions which are not intended to discriminate against a
protected class, but that result in a protected class being excluded, are considered
to have a “disparate impact” which can result in a finding of discrimination.
Thus, if the housing provider establishes a program that does not intentionally
discriminate against a certain ethnic group but results in the exclusion of the
vast majority of the members of the ethnic group from the housing, the program
requirements have a disparate impact on that ethnic group and therefore may be
illegally discriminatory.

Determining whether an occupancy restriction with a disparate impact on a
protected class constitutes illegal discrimination is not easy, as evidenced by the
lack of agreement among the federal courts on the standards to apply in such
cases. Although the federal courts, in interpreting the federal Fair Housing Act,
use a variety of tests to determine whether a restriction or preference with a
disparate impact is illegally discriminatory, most of the tests boil down to
whether the housing provider has a business necessity for the exclusionary rules
and whether that business necessity will be advanced by the practice that results
in the discriminatory impact.

Housing providers that desire to limit occupancy in a development to a targeted
population that may result in a disparate impact on a protected group of people
should consider whether the restrictions on occupancy will further a business
purpose. For example, if a non-profit's mission is to provide services to mentally
ill people, housing (that receives no federal funding that would trigger Section
504) that is restricted to mentally ill people and that provides services to assist
people with mental illness would further the organization’s business purpose
and should meet the business necessity requirements, even if the restriction to
people with mental illness operates to exclude members of a protected class of
people (for example, people with other types of disabilities or members of a
particular racial group). However, some federal courts apply more stringent
standards for defeating a disparate impact claim, including a requirement that
the provider prove that the challenged practice is the least discriminatory
alternative to meet the purported business necessity. Additionally, there are no
reported cases involving restrictions that limit occupancy to a special needs
population (or on the “business necessity” of nonprofit organizations), so a
definitive conclusion about whether such an occupancy restriction would
survive a challenge is impossible.
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Section A: Reserving Housing for People with

,? Disabilities
® Question 1: May housing be reserved for people with
* disabilities?

Housing may be reserved for people with disabilities.
However, if a project receives federal funds it may be limited
to people with disabilities only if this limitation is authorized
by a federal statute or executive order.

If a project does not receive federal funding, the ability to reserve housing for
people with disabilities is governed by the Fair Housing Act and state and local
fair housing law and, if a state or local governmental housing program is
involved, Title II of the ADA. The Fair Housing Act prohibits discrimination
against disabled people in a section separate from the other anti-discrimination
provisions. This separation of disability-based discrimination from other types of
discrimination makes clear that the discrimination against disabled people that is
prohibited is discrimination against people with disabilities. The preamble to
the Fair Housing Act specifically states that a housing provider “may lawfully
restrict occupancy to persons with handicaps.™

Additionally, the federal regulations which implement the federal Fair Housing
Act imply that it is permissible to designate units or entire developments as
available only for people with disabilities. This is implied by the provisions

of the regulations that allow housing providers to ask questions to determine
whether an applicant for housing meets the requirements for a disabled unit,
including questions regarding whether the applicant has a particular type of
disability if the unit or development is targeted to a specific population.

The state Fair Employment and Housing Act, unlike the Fair Housing Act, does
not segregate the prohibition on discrimination against people with disabilities
from the prohibition on other types of discrimination. Rather, discrimination

on the basis of disability is prohibited. The broad prohibition could be used to
argue that housing that excludes non-disabled people is illegal. However, for the
reasons discussed in Section A of this Chapter, it is unlikely that a court would
find such a practice illegal.

Under Title II of the ADA, a public entity is authorized to provide services,

benefits or advantages to persons with disabilities or any class of people with
disabilities, which are not provided to persons without disabilities. Public
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entities are also permitted to provide different or separate benefits or services

to people with disabilities, or any class of people with disabilities, if such action
is necessary to provide people with disabilities with benefits or services that are
as effective as those provided to others. Both of these provisions permit public
entities to provide specialized housing serving only people with disabilities, or
people with a particular class of disability, so long as people with disabilities are
not then excluded from benefits or services available to the general public. (See
28 CFR 35.130 and Appendix A to 38 CFR Part 35.)¢

If a project receives federal financial assistance, Section 504 of the
Rehabilitation Act of 1973 applies. Section 504 permits federally funded housing
to be limited to disabled persons only if the housing is limited by federal statute
or executive order to serve people with disabilities. For example, a project
funded under the Section 811, Shelter Plus Care, or Housing Opportunities for
People with AIDS (HOPWA) programs may exclude people without disabilities.
In contrast, housing funded with HOME or CDBG funds (and no other federal
funds that authorize limiting the housing to people with disabilities) technically
may not exclude those without disabilities or restrict occupancy to people with
disabilities, although, in practice, many jurisdictions permit HOME and CDBG
funds to be utilized for projects for people with disabilities. Low income housing
tax credits or loans of the proceeds of tax-exempt bonds are currently not
considered federal financial assistance for Section 504 purposes; therefore
Section 504 will not affect projects utilizing these programs (and no other
federal funds) (29 U.S.C. 794 (a)).

Question 2: May a provider reserve its facility for
people with one particular disability?

In some circumstances housing may be reserved for people
with one particular disability.

Answering this question always involves an analysis of the funding sources for
the project.

Section 504 of the Rehabilitation Act of 1973 does not allow the exclusion of
classes of individuals with specific disabilities unless the program is limited by
federal statute or an executive order to a different class of disabled individuals.
Thus Section 504 prohibits targeting to a specific disabled population in housing
receiving federal funds, unless the targeting is specifically authorized in one of
the ways described in the remainder of this answer.




As will be discussed later, several federal and state funding programs provide
funding for housing with a requirement that the project sponsor restrict
occupancy to a specific population. If a housing provider is mixing federal

and state funding, the provider should not necessarily assume that a restriction
in favor of persons with disabilities is legal simply because it is required by

a funding source. If a project receives federal funding and state or local
government funding, authorization to limit occupancy to disabled people or to
one category of disabled people must appear in a federal statute. State or local
authorization is not sufficient to overcome the prohibition in Section 504.

The statute authorizing HUD’s Section 811 program, limits assistance to very low
income persons with disabilities. The Section 811 statute further provides that,
with the HUD Secretary’s approval,” housing providers may limit occupancy

of housing developed with Section 811 funds to people with similar disabilities
who require a similar set of supportive services (42 U.S.C. 8013(i)(2)). The
HUD regulations implementing this provision state, however, that even where
the Secretary of HUD has approved limiting the housing to people with a similar
set of disabilities, the housing provider must permit occupancy by any qualified
person with a disability who could benefit from the housing and/or the services
provided, regardless of the person’s specific disability (24 CFR 891.410
(O)(2)(ii)). Note that the regulation is more restrictive than the statute.
Consequently, a provider who has received the authorization of the Secretary

to serve only one group of the disabled may be violating the regulation if it
excludes a disabled person that is not a member of the authorized group. It is
remotely possible that a court might find the regulation to be beyond the scope
of the statute and therefore illegal, but this outcome is far from clear.

Certain federally funded programs allow or require housing providers to limit
assistance to people with specific disabilities. For example, the Housing
Opportunities for Persons with AIDS program targets assistance to people with
AIDS or AIDS-related diseases and their families. Thus, under this program,
housing providers are required to limit assistance to people with AIDS and their
families (42 U.S.C. 12901, Section 853).

The Shelter Plus Care program is limited by statute to eligible persons, defined
as “homeless persons with disabilities (primarily persons who are seriously
mentally ill, have chronic problems with alcohol, drugs, or both, or who have
acquired immunodeficiency syndrome and related diseases)” (42 U.S.C.
11403g). The regulations implementing the Shelter Plus Care program include
the same definition of an eligible person, but also authorize housing providers
to establish an admissions preference for one or more of the “statutorily targeted
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populations” (e.g., seriously mentally ill, alcohol or substance abusers, or
persons with AIDS and related diseases). However, the regulation also states that
providers cannot prohibit other eligible disabled homeless persons who are not
in the housing provider’s narrower target group from residing in the housing
unless the provider can demonstrate that there is a sufficient demand for the
units from the targeted population and that other eligible disabled persons
would not benefit from the primary supportive services provided (24 CFR
582.330). These conditions are extremely difficult to satisfy. Therefore, this rule
is interpreted by HUD to permit targeted marketing to the seriously mentally
ill, people who abuse drugs or alcohol, and/or persons with AIDS, but not to
permit exclusion of any other disabled homeless person who is not a member
of the targeted group.

If a local or state government is providing assistance to a supportive housing
project, the local government must comply with Title II of the ADA. As
described in the immediately preceding question, Title II permits public entities
to provide specialized housing serving a particular class of people with
disabilities so long as they are not then excluded from housing intended to

be available to the general public.

Although the Fair Housing Act does not specify under what circumstances a
housing provider could limit housing to people with a certain type of disability,
it does allow providers to ask if the applicant has a certain disability to qualify
for a unit. This allowed inquiry implies that specific limitations within the
broad class of people with disabilities are allowed under the Fair Housing Act.
However, compliance with the Fair Housing Act does not cause compliance
with Section 504. If a project receives federal funds and therefore is covered by
Section 504, a disability target may be illegal under Section 504, even though it
is permitted by the Fair Housing Act.

Additionally, restricting occupancy to a population with a particular disability

is allowed under the California Unruh Act if the restriction is not arbitrary.
Housing providers need a reasonable basis for providing housing only to a
certain type of population for a restriction to be reasonable and therefore not
arbitrary. Thus, if the services to be provided to a particular population are _
unique to that population, or if the design features of a physical environment are
particularly helpful to a certain population, the housing provider has a rational
basis for excluding people outside the target population. However, once again,
compliance with the Unruh Act does not cause compliance with Section 504.

If a disability target is prohibited by Section 504, it is illegal, even if permitted
by the Unruh Act.
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In determining whether housing can be limited to a specific disabled population,
such as people with substance use problems or people with mental disabilities,
the housing provider will need to analyze whether that population has a specific
set of needs or symptoms that require a particular type of services or physical
environment that is uniquely tailored to that population. If the disability the
provider desires to serve does present unique characteristics that require
particular services or a particular environment, then the restriction or targeting
should survive a discrimination claim under the Fair Housing Act. This analysis
applies regardless of the type of disability at issue, although it is important that
the housing provider ensure that the targeted population qualifies as disabled
under the Fair Housing Act (see Appendix 6 for definitions of disabled).
(However, each restriction should also be reviewed to determine whether ‘
the action unintentionally results in a protected class being excluded from the
housing. For example, if the disability required for occupants were to primarily
occur in Caucasians, the restriction may result in non-Caucasians being excluded,
which would give support to a discrimination claim.) As discussed above in the
Introduction to this Chapter, each restriction or preference should be carefully
reviewed to ensure that there are legitimate justifications for the restriction

or preference and that no less discriminatory method of achieving the goal is
available. Finally, if a project receives federal funding, it may not be permitted
under Section 504 to restrict occupancy to a particular disabled population

? unless authorized by federal statute.
- Question 3: May a project be limited to occupancy
- (h by people with HIV or AIDS?

A project may be limited to occupancy by people with HIV
or AIDS only under certain circumstances, depending on the
funding received. Also, some federal programs require the
persons with HIV or AIDS to meet additional disability
requirements.

In 1998, the United States Supreme Court held that HIV infection, even when it
has not progressed to the so-called “symptomatic stage,” qualifies as a “disability”
under the Americans with Disabilities Act.® The ADAs definition of disability

as “a physical or mental impairment that substantially limits one or more of an
individual’s major life activities” is identical to the Fair Housing Act definition

of “handicap.” However, as explained below, the right of an individual to be free
from discrimination because he or she has HIV or AIDS does not necessarily
translate into the right of a project to limit occupancy to people with HIV or
AIDS. Different funding programs treat this issue in different ways.
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If a project receives no federal funds, and therefore is not subject to Section 504,
the project may be restricted to people with HIV or AIDS under the Fair
Housing Act if the provider can show that people with HIV or AIDS require

a similar set of support services unique to that population. The existence of

the federal Housing Opportunities for People With AIDS program, which limits
eligibility to persons with AIDS and their families (42 U.S.C. 12901), lends
support to the view that such people constitute a subset of people with
disabilities with distinct needs that may be served in one project targeted to this
group. This analysis applies to purely private housing under the Fair Housing
Act. The same analysis also applies to housing that receives state or local funding
that may classify it as a public agency program under Title II of the ADA.

However, if a project receives federal funds, Section 504 of the Rehabilitation Act
of 1973 will apply. Section 504 does not permit a project to restrict occupancy
to persons with a particular disability unless authorized by a federal statute or
executive order. The HOPWA program is the only federal housing program that
unequivocally authorizes (and requires) restricting occupancy to people with
HIV or AIDS in projects receiving HOPWA funding. This statutory authorization
is sufficient under Section 504 to authorize restricting a project to people with
HIV or AIDS.

The Shelter Plus Care statute identifies persons with HIV/AIDS as one of the
primary populations that is to be served by the Shelter Plus Care program, but
also states that all homeless disabled persons are eligible for the program (42
U.S.C. 11403g). The Shelter Plus Care regulations permit housing providers

to establish a preference for persons in one or more of the following groups:
persons with AIDS and related diseases, the seriously mentally ill, and people
who have chronic alcohol or drug problems. But the Shelter Plus Care regulations
also state that a provider cannot exclude other homeless persons with disabilities
who are not in the target population of people with AIDS from residing in the
housing, unless the provider can demonstrate that there is sufficient demand

for the units from people who have AIDS and that persons without AIDS would
not benefit from the supportive services. The second half of this test regarding
benefit from social services is difficult to meet. Thus, Shelter Plus Care authorizes
targeting and marketing to people with one or more of the three disabilities
described above, but does not permit exclusion of any disabled homeless person
who may benefit from the program. While some Shelter Plus Care NOFAs have
given priority to projects that intend to serve people with a dual diagnosis (that
is, who have more than one of the targeted disabilities), HUD’ current position
is clear that no homeless person with a disability can be denied admission to a
Shelter Plus Care funded project just because he or she does not have one or
more particularly targeted disabilities.
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As discussed under the preceding question, the Section 811 statute permits a
project, with approval of the Secretary of HUD (now delegated by the Secretary
to the regional offices), to limit occupancy to people with similar disabilities who
require a similar set of supportive services, but the Section 811 regulations
require owners to permit occupancy by any qualified person with a disability
who could benefit from the services, even if he or she is not a member of the
targeted group. The Section 811 regulations also provide that if a person’s “sole”
impairment is a diagnosis of HIV positive or alcoholism or drug addiction he or
she will not qualify to be accepted to a Section 811 project unless he or she also
meets the definition of “person with a disability” under the Section 811 statute
(24 CFR 891.305). The statute defines a “person with a disability” to have a
physical or mental impairment which is expected to be of long duration, sub-
stantially impedes his or her ability to live independently, and is of such a nature
that such ability could be improved by more suitable housing conditions (42
U.S.C. 8013, Section 811(k)). None of these definitions of disability have been
changed since the Supreme Court decision finding asymptomatic HIV infection
to be a disability under the ADA. Consequently, a person with asymptomatic
HIV is considered disabled under the ADA, but may not qualify to be admitted
to a Section 811 project.

Initially, HUD refused to approve Section 202 funding for projects targeted to
people with AIDS on the grounds that people with AIDS did not suffer from a
“physical handicap” as defined in the Section 202 statute (this occurred before
the institution of the Section 811 program, when Section 202 funded projects
for both the elderly and people with disabilities). HUD was sued on this issue
in 1989. After issuance by the court of a temporary restraining order requiring
approval of the funding application, HUD entered into a settlement agreement
permitting the project at issue to target persons with AIDS, so long as other
people with disabilities were not excluded and so long as persons with AIDS
admitted to the project were determined to also meet the Section 202
requirement that residents’ disabilities cause a “functional limitation.™

Ironically, use of HOPWA funds by a Bay Area jurisdiction to provide assistance
to a HUD Section 811 project recently produced conflicts between HUD (which
prohibited limiting occupancy to persons with AIDS) and the local jurisdiction
(which was required by the HOPWA regulations to impose such a limitation on
a HOPWA-funded project). The conflict centered on the HUD position that
other terminally ill people who did not have AIDS would also benefit from the
services provided for tenants with AIDS and therefore should be included in the
housing under the applicable Section 811 regulation, which prohibits owners
from excluding any person with a disability who might benefit from the housing
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or service provided. HUD also had a concern that a person might qualify for
tenancy under the HOPWA regulations but might not meet the definition of
“disabled” under Section 811. The San Francisco HUD regional office resolved
this conflict and approved an HIV/AIDS specific Section 811/HOPWA project

in this case, provided that all occupants qualify as physically disabled persons
under Section 811 (that is, they are not asymptomatic). Since most housing
sponsors and local jurisdictions wish to serve AIDS populations with the greatest
need, the physical disability requirement is not viewed as a barrier to AIDS
targeted projects. If Section 811 and HOPWA funds are to be used together in
one project, it is important to contact HUD early to discuss and resolve potential
conflicts in funding requirements.

Question 4: May housing be reserved for recovering
alcoholics or drug users?

Housing reserved for recovering alcoholics or drug users can
probably be supported in law.

The issue of whether housing can be reserved for recovering alcoholics or drug
users requires an analysis of the reason for the reservation or limitation to these
certain groups to determine whether the limitation is reasonable and not arbitrary.
Additionally, if alcoholics and former drug users are considered disabled, the
analysis set out in the answer to Question 2 regarding reserving housing for
people with a particular disability applies; that is, do they qualify as a population
with a specific set of needs that require a particular type of services or physical
environment tailored to that population? And finally, if the housing receives
federal funding, Section 504 will apply and prohibit limiting the housing to
recovering alcoholics or former drug users unless specifically authorized by
federal statute or executive order.

The first step in determining whether housing can be reserved for persons
addicted to drugs or alcohol is to determine whether they are considered
“disabled.” Under the federal Fair Housing Act, disability is defined as a physical
or mental impairment which substantially limits one or more of the person’s
major life activities, but does not include current, illegal use of or addiction to

a controlled substance (42 U.S.C. 3602(h)(3)). Controlled substances are not
limited to illegal drugs, but can include legal drugs such as narcotics when they
are obtained or used illegally. The Americans with Disabilities Act also defines
disability to include drug addiction, but excludes the current use of illegal drugs
(42 U.S.C. 12114). The regulations implementing the Fair Housing Act clarify
that a physical or mental impairment does not include current illegal use of a




controlled substance, but the broad definition of disability would include people
who are addicted to drugs but are no longer using drugs (24 CFR 100.201).

Under both the Fair Housing Act and the Americans with Disabilities Act,
alcoholism is considered a disability if it limits one or more of a person’s major
life activities. Neither law distinguishes between alcoholics in recovery and
alcoholics who are still drinking. Although alcoholics who are still drinking are
part of a protected class under the Fair Housing Act, behaviors exhibited by
alcoholics while inebriated are a permissible reason to exclude alcoholics from
housing on a case by case basis. This is discussed further in Chapter 5, Section
A, Question 11.

Given that former drug users and alcoholics can be considered disabled, a
housing provider could limit housing to occupancy by these groups if the
housing provides special features or programs designed specifically for the
targeted population (See Introduction to this Chapter Four regarding serving
designated populations and Question 2 above). However, if a project receives
federal funds, such a limitation will be prohibited by Section 504, unless
authorized by a federal statute or executive order.

Although the definitions of disability do not distinguish between alcoholics in
recovery and those who are still drinking, limiting occupancy to alcoholics who
are in recovery may also be allowed if the housing provider can show that the
services provided are specifically targeted to alcoholics in recovery and that
maintaining an alcohol-free environment is necessary to achieve the goals of
the program. It should be noted that there is no case law supporting housing
designated for alcoholics in recovery, so housing providers interested in this type
of housing should be cautious. An argument can be made that housing limited
to alcoholics in recovery excludes a protected class (those alcoholics that are
not in recovery), since all alcoholics are considered disabled. In order to best
counter such an argument, housing providers should have support for the
premise that an alcohol-free environment is crucial to maintaining recovery,

r? such as scientific studies showing better recovery results.
® Question 5: What special accessible design requirements
- (‘\ apply to supportive housing for people with
disabilities?

Housing for people with disabilities is subject to the same design
accessibility requirements as housing for the non-disabled.

As described in Appendix 1, Section F, which provides an overview of physical
accessibility laws, various laws impose accessible design requirements in new
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construction and rehabilitation. Even where no government funds are involved,
the Fair Housing Act and state building codes impose certain accessible design
requirements on all new construction of multifamily housing. However, there are
no special accessible design requirements simply because the target population
is people with disabilities.

When there is government involvement in the project, then there are additional
special accessible design requirements; which special accessible design
requirements apply depends on which accessibility-related laws apply, which in
turn depends on the details of the government involvement (such as what level
of government is involved—federal, state or local—and which government
agency or funding program is involved, or the extent of governmental
involvement). Because government involvement is almost always necessary to
make supportive housing financially feasible, most supportive housing triggers
those special accessible design requirements (which, again, vary depending on
the details of the government involvement). Generally, if more than one set of
accessibility requirements apply, all requirements must be satisfied (federal
requirements do not pre-empt state requirements). Please refer to Appendix 1,
Section F for an outline of the relevant law.

Section B: Economic Discrimination, Projects
Serving Homeless People, and
Discrimination Based on Source
of Income

Question 1: May a landlord require potential tenants
(‘\ to have a minimum level of income?

A project that does not receive public funds may legally impose

a minimum income requirement that is reasonably related to
tenants’ ability to pay the tenant’s share of rent, including the
income of all members of the household and includes income from
all sources. However, several major federal housing programs
prohibit a minimum income requirement.

Many landlords in the private market require tenants to have a minimum level
of income (for example, gross income equal to three times the rent level) in
order to rent an apartment. This practice is legal under California and federal
law, if the minimum income standard relates to the portion of the rent paid by
the tenant and takes into account the income of all members of the household.
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However, if the project receives public funds, the particular funding program
may prohibit use of a minimum income standard.

The federal Fair Housing Act prohibits discrimination in housing on the basis
of race, color, sex, religion, national origin, disability, and familial status. In
California, the Fair Employment and Housing Act and the Unruh Act prohibit
discrimination in housing on the basis of similar categories, as well as any other
“arbitrary discrimination” based on personal characteristics. The California
Supreme Court has held that economic status is not “arbitrary discrimination”
under the Unruh Act, and, moreover, that landlords have a legitimate business
rationale for admitting tenants based upon their economic status or financial
condition.'

Effective January 1, 2000, the California Fair Employment and Housing Act was
amended to prohibit discrimination in housing based upon the source of income
of a potential occupant. (Rental subsidies, such as Section 8, are not considered
a source of income.) The amendments also make it illegal to use a financial or
income standard in the rental of housing that fails to account for the aggregate
income of all persons residing in the household whether or not they are married.
Finally, if a potential tenant receives a government rent subsidy, the amendments
specify that the landlord may only apply an income standard that is based on
the portion of rent to be paid by the tenant. This means that a requirement

that a tenant earn at least three times as much as the monthly rent amount

must utilize only the tenant-paid portion of the rent in the calculation. The
amendments were included in SB1098(Burton) and are found in Government
Code Section 12955.

It may be asserted that use of a minimum income standard results in a disparate
impact against protected classes of people, such as racial minorities or people
with disabilities, who may be disproportionately excluded from a project by
application of the minimum income standard. If an owner were sued on this
basis, it could defend itself by showing that it had a legitimate business rationale
for utilizing the standard. Because of the relationship between income and the
ability to pay rent, this would be a fairly easy showing to make. If a potential
tenant could show both a disparate impact and that the owner adopted the
income standard with discriminatory intent, the practice may then be found

to be illegal.

A requirement that a tenant have a “demonstrated ability to pay the rent” is

an alternative to 2 minimum income standard with less harsh results. Under
a “demonstrated ability” standard, a landlord admits a person who has been
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paying more than a specified percentage of income on their rent so long as they
can show that they have had similar rent-to-income ratios in the past and have
consistently paid their rent in a timely manner in spite of an unfavorable ratio.

If a project is receiving governmental financial assistance, a minimum income
standard may not be permitted. A number of HUD programs (including

Section 202, Section 811, and McKinney Act programs) prohibit such practices,
and providers should check their program regulations to see if minimum income
requirements are prohibited.

Finally, “income” is usually defined by government funding programs to include
the collective income of all members of a household. If a household has assets
(like property, stock, or a savings account), an imputed interest rate is applied to
the value of the asset and added to income. Most federal housing programs use
the Section 8 definition of income found at 24 CFR 813, although the HOME
program has its own definition found at 24 CFR 92.203(b)(i) (which provides
several options for calculating income, including use of the Section 8 definition).
Most state and local programs in California use the state law definition found

at 25 California Code of Regulations Section 6914. If no government funds are
involved, no official definition of income applies other than the requirement that
the income of all co-tenants from all sources (including welfare payments
received by the tenant) be included in any calculation.

Question 2: Is it legal to restrict a project to homeless
people (.e., to require that a person be
homeless in order to be accepted as a
tenant in a building)?

Yes, a project may legally be restricted to people who are
homeless at the time of application for housing.

Homelessness is an economic and social condition that is not a prohibited
classification under federal or state law or an arbitrary classification under state
law. If a housing provider has a mission related to alleviating homelessness or
assi;ting the poor, or if it receives funding which requires that homeless people
be served in the project, it also has a legitimate business rationale for selecting
tenants based on their homeless status.
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. Question 3: What is the definition of homelessness?

Each funding program that provides assistance to projects for
homeless people may specify its own definition of “homeless.”

The major federal programs utilize the definition of homeless set forth in Section
103 of the McKinney Act (42 U.S.C. 11403g). This section defines a homeless
person as a person who lacks a fixed, regular nighttime residence and whose
primary nighttime residence is: (1) a shelter for temporary accommodation,
including welfare hotels, congregate shelters, and transitional housing for the
mentally ill; (2) an institution providing temporary residence for individuals
intended to be institutionalized; or (3) a public or private place not designed for,
or ordinarily used as, a regular sleeping accommodation for human beings. This
definition specifically excludes any individual imprisoned or otherwise detained
pursuant to state or federal law.

If funding is received only under a state or local program, the authorizing statute
? or ordinance may include a different definition of “homeless.”

" Question 4: How is homeless status verified?
2
Y
HUD has issued a bulletin providing verification guidance,

which is attached as Appendix 7 to this Guide.

The Community Planning and Development Division of the San Francisco
HUD office issued an information bulletin dated October 3, 1995, which offers
detailed guidance for McKinney Act programs on verification of homeless status
for people coming from the streets, emergency shelters, transitional housing, or
institutions, and for people who are at imminent risk of homelessness because
they face immediate eviction and do not have sufficient resources to find
replacement housing. It is important to note that, pursuant to this bulletin,
a person need not actually spend time on the streets in order to be verified

r? as “homeless” for McKinney Act programs.

- Question 5: Is it legal for landlords to refuse to rent
\\‘ to tenants who have Section 8 vouchers?

Generally, yes, unless a project receives funding that prohibits
the owner from refusing to rent to Section 8 tenants.

Except in San Francisco, where special legislation prohibiting discrimination
based on source of income (including Section 8 vouchers) passed in 1998 (see
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discussion at the end of this answer), it is generally permissible for a private
landlord to refuse to rent to Section 8 voucher holders (however, see discussion
below regarding exceptions to this rule). Section 8 is a federal housing program,
and participation in the program by owners is voluntary. Owners who do not
want to participate can refuse to accept tenants who hold Section 8 vouchers,
even if the owner has accepted other Section 8 tenants. The “take one, take all”
federal requirement that an owner of a multifamily project that accepted one
Section 8 tenant could not turn away other Section 8 applicants due solely to
their Section 8 status was repealed in 1996."

Refusal to rent to Section 8 voucher holders is not a violation of state or federal
anti-discrimination law because certificate or voucher holders (or poor people
in general) are not a specifically protected class, and discrimination based on
economic status is not “arbitrary discrimination” under California state law

(see discussion of economic discrimination under Section B, Question 1 of this
Chapter regarding homelessness). The recent amendments to the California Fair
Employment and Housing Act prohibiting discrimination in housing based on
“source of income” described in Question 1 above in this Section, includes only
income paid directly to the tenant and therefore does not cover tenants with
Section 8 vouchers. An argument could be made that discrimination against
Section 8 voucher holders has a disparate impact on certain racial or ethnic
groups, or against people with disabilities, thus violating the Fair Housing Act
and Fair Employment and Housing Act, but such a disparate impact is not
unlawful if the landlord has no discriminatory intent and establishes a business
necessity for the practice. A desire not to participate in a federal housing
program with numerous regulatory requirements would likely be a sufficient
business rationale to defeat a disparate impact discrimination claim under the
Fair Housing Act and Fair Employment and Housing Act.

If an owner is participating in a government housing program, the program may
include a requirement that the owner accept tenants with Section 8 vouchers

on the same basis as it accepts all other applicants, and that such applicants
cannot be rejected simply because they receive rental assistance through these
programs. For example, the federal low-income housing tax credit program
includes such a requirement for all units that are counted as low-income
housing tax credit units (Internal Revenue Code Section 42(h)(6)(B)(iv)).
Similarly, the government funder may impose such a requirement as a policy
matter in the grant or loan documents.

In San Francisco, the housing discrimination prohibitions included in the Police
Code (Article 33, Sections 3301 et seq.) were amended in 1998 to include
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“source of income” in the list of illegally discriminatory classifications. Source

of income is defined in the San Francisco Police Code to include all lawful
sources of income or rental assistance from any federal, state, local or nonprofit-
administered program, homeless assistance program, security deposit assistance
program or housing subsidy program, and includes any requirement of any such
program or source of income or rental assistance (i.e., the requirement that

an owner sign a Housing Assistance Payments contract with the Housing
Authority). The amendment also includes a prohibition against certain forms

of “economic discrimination,” making it unlawful to utilize an income standard
for the rental of housing that fails to account for any rental payments or portions
of rental payments that will be made by persons or organizations other than the
tenant or that fails to account for the aggregate income of persons intending to
reside together, or of a tenant and a cosigner, on the same basis as the aggregate
income of married persons residing together. These prohibitions are intended

to apply to all rental housing, whether purely private or publicly assisted.
However, the enforceability of most of these new requirements is doubtful due
to pre-emption language in the state Fair Employment and Housing Act.

Question 6: How doesg a houging provider comply in one
project with different funding programs
that have different or conflicting income
and rent requirements?

The provider must comply with the most stringent requirements.
If requirements conflict, the provider must consult with the
administering agencies for guidance or resolution of the conflict.
Not all conflicts can be resolved.

Generally, a provider must comply with all funding requirements and accom-
plishes this by complying with the most stringent requirements. For example,

if one program requires tenants to have incomes below 50% of median income
and another requires tenants to have incomes below 35% of median income, the
provider can meet both requirements by renting to tenants with incomes below
35% of median income.

When using HUD Section 202 or Section 811 funding, a local requirement
setting aside units for tenants below 50% of median income may be a problem
(e.g., 35 % of median income). The Section 202 and Section 811 programs
require tenants to be at or below 50% of median income. HUD may not permit
a local government providing additional local funds to a Section 202 or Section
811 project to require deeper affordability. In some cases, local government
funders have been required to waive local requirements that tenants meet a 35%
of median income standard.
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Federal programs also may conflict with each other. For example, in one project,
the provider must provide Section 8 units to tenants at or below 80% of median
income who have been displaced from a demolished public housing project.
The administering housing authority is hesitant to permit tax credit units at 50%
or 60% of median income to be used to satisfy this requirement, because tenants
between 60% and 80% of median income will potentially be excluded. In such
a situation, the provider’s only option is to forego the funding or negotiate with
the different federal and local agencies administering these programs to obtain a
more flexible interpretation of the various requirements. Some federal programs
include regulations permitting the Secretary of HUD to waive a requirement or
approve a special arrangement. If an administering agency takes the position
that it has no flexibility to provide an interpretation that will eliminate a

conflict (either because the statute or regulations are inflexible or because the
administering staff is inflexible), a change in the law may be required to enable
two sources of funds with conflicting requirements to be utilized in one project.

State and federal programs often utilize different definitions of “income” and
may require utilization of different household size assumptions for calculation of
permissible rents. Some California programs have regulations that permit them
to utilize the federal definitions if federal and state funding is utilized in the
same project. For example, projects funded with redevelopment housing funds
must utilize the state definition of “income” but may defer to federal programs
that are providing funding to the same project on household size assumptions
utilized in the calculation of maximum rent. Additionally, some state funding
programs require termination of tenancy when a resident’s income increases
above the level required for initial occupancy. Federal programs usually do not
permit the eviction of tenants when they become over-income, but permit (or
require) the owner to raise the rent on such tenants.

Integration of separate or conflicting funding requirements can be extremely
challenging. An attorney or other advocate who is familiar with the different
funding programs is useful in this process. It is also important to know which
public agencies administer each program and, sometimes, the particular
department within the agency, since it is often necessary to speak to people
within these departments in order to resolve conflicts between requirements.
For example, at HUD, the Section 202 and Section 811 programs are
administered through the Multifamily Housing Division, while McKinney Act,
HOME, and HOPWA programs are administered through the Community
Planning and Development Division.




Finally, providers need to identify possible conflicting requirements as early as
possible, and avoid applying for funding from programs with truly incompatible
requirements.

? Section C: Restricting Housing to Other Groups

- Question 1: May housing be designated as
(‘\‘ single-gender?

Generally, no.

Under both federal and state law, housing providers cannot discriminate on the
basis of gender. Although there may be rational business reasons for limiting
housing to a single gender, such as single mothers, and the services required by
these individuals may be unique to this group, gender is a protected classification
and any restriction based on gender most likely would be found to be unlawful.
Currently, court cases are pending that challenge single-sex shelters and housing
which may in the future provide some guidance. However, at this time, there
are no reported cases to provide guidance on this issue. HUD has indicated that
single-gender housing may not violate the Fair Housing Act if there are compelling
privacy and/or security reasons for the gender segregation, but HUD also states
that the legality of single-gender housing is still unsettled. Compelling privacy
reasons are narrow, such as if the housing has only a single bathroom or there
are shared sleeping facilities. HUD has only approved single-gender housing in
limited situations. Although HUD’ policy allows single gender housing in limited
circumstances, a court may still not uphold a gender-based restriction.

Single gender housing may be more acceptable in situations like battered
women’ shelters, where the duration of a womans stay is limited. There is an
argument that shelters that allow only limited stays are not housing, and thus
are not within the purview of the Fair Housing Act. However, a shelter provider
would still be well-advised to establish occupancy criteria that are gender-neutral
(i.e., permit on their face both men and women to be admitted). In this way, the
provider may eliminate a claim of intentional discrimination against men. If the
provider then, in practice, fails to admit any male occupants for safety reasons or
due to the psychological impact of men on the women currently in the shelter, a
discrimination claim would move to the realm of disparate impact. If a claimant
proves the screening rules have a disparate impact on men, the provider may be
able to establish a business necessity for its occupant screening rules, based on
the security and psychological state of its other occupants. While this strategy is
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not foolproof, it will allow a provider to assert a “business necessity” defense that
is not available where discrimination is intentional.

Question 2: May housing be reserved for families with
children? May housing be reserved for
single parents with children?

Housing may be reserved for households with children, but
housing for single parents with children may violate state and
local fair housing laws that prohibit discrimination on the basis
of marital status.

Under the federal Fair Housing Act, the state Fair Employment and Housing
Act, and the Unruh Act, familial status is a protected class. “Familial status” is
defined under these laws as a person under the age of 18 living with a parent

or legal guardian or a designee of the parent or legal guardian. These laws are
interpreted to prohibit discrimination against households with children but not
to prohibit discrimination in favor of households with children (and therefore
against households without children). Therefore, it is permissible to reserve units
in a project for households with children under the age of 18.

Reserving housing for single parent households with children does not violate
the Fair Housing Act, but may violate state and local fair housing laws. The
Fair Employment and Housing Act, as well as many local non-discrimination
ordinances, prohibits discrimination on the basis of marital status. This means
that it is unlawful to require persons to be either married or unmarried in
order to rent a unit in a project. Since discrimination in favor of single parent
households necessarily requires exclusion of two parent households, and since
“two parent” status is directly linked to marital status, single parent occupancy
requirements are likely to violate these laws.

Question 3: Is it legal to have a tenant—selection
preference for residents of a particular
geographic locality?

Preference for residents of a particular city or county is legal
under limited circumstances unless such preference is adopted
to purposely exclude people who are members of a protected
class or operates to disproportionately exclude such people.
However, some funding programs prohibit local preferences.

A requirement that local residents receive preference for admission to a housing
project may be legally vulnerable because it may operate to exclude certain




racial or ethnic groups from the project and thus have an illegal discriminatory
effect. For example, in a predominately white community a tenant selection
preference for people who are already residents of the community may result

in a predominately white tenant population in the project, in the face of a larger
regional community that may be more ethnically diverse. If a local preference is
challenged as having a racially discriminatory impact, a court will compare the
ethnic make-up of the preference community with the potential tenant pool
from the larger community (such as the county, the region, or even the state).

If the potential tenant pool from the larger community is considerably more
diverse in ethnic or racial composition than the local community, the local
preference could be found to have a discriminatory impact. Under the federal
Fair Housing Act and the California Fair Employment and Housing Act,
discriminatory impact, even without discriminatory intent, is illegal unless the
project owner shows a legitimate business purpose for the practice and that this
purpose is furthered by the practice. This standard can be difficult to meet in
order to justify a geographic preference.

A preference for local residents required by a public agency may also be

subject to challenge under the equal protection clauses of the state and federal
constitutions. However, discriminatory intent, as well as discriminatory impact,
would have to be found in order to invalidate the preference on constitutional
grounds. Discriminatory impact alone is sufficient to challenge a local resident
preference under the Fair Housing Act.

Finally, if a local preference were found to impact a “lundamental right,” a
court would subject it to a “strict scrutiny” test. This test requires a “compelling
governmental interest” to justify the preference, which would be an extremely
difficult standard to meet. The right to travel is one such fundamental right
that courts have found to be affected by a durational residency requirement for
admission to public housing (requiring not merely local residency, but residency
for an extended period), although no court has examined the issue in the
context of access to privately-owned but publicly-assisted housing. The United
States Supreme Court has held that the right to housing is not a fundamental
right that is specially protected by the Equal Protection Clause of the United
States Constitution,* although no California court has ruled on this issue under
the state constitution.

Generally, a preference for local residents is more defensible if it has a very short
durational requirement (i.e., requires residency of only a few months), includes
a preference for people who work in the jurisdiction and may not live there,
does not operate to entirely exclude non-local residents, and is bolstered by
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findings by the local government that the preference is necessary for important
public policy reasons beyond a political desire to serve local residents. The
smaller the geographic preference area (for example, a preference for residents
of a particular neighborhood), the less defensible the preference generally will
be, since it will be more likely to perpetuate racial or ethnic concentrations in
the population. Finally, a local preference causing a disparate impact and
imposed by a private owner without being required by a public agency would
be much more vulnerable to challenge.

Question 4: What are the “federal preferences,” and
when do they apply?

Federal preferences were repealed in 1998 and no longer apply
to federally funded projects unless voluntarily adopted by a local
housing authority.

The “federal preferences” were tenant selection preferences published by HUD
that in the past were required to be utilized by housing providers receiving
certain federal housing funds. The preferences are described in HUD Handbook
4350.3, and granted priority to applicants for housing with the following
characteristics: (1) people who are involuntarily displaced by governmental
action; (2) people occupying substandard housing; and (3) people who

are paying more than 50% of their income for rent and utilities. The federal
preferences were repealed by the Quality Housing and Work Responsibility Act
of 1998 (Title V, Section 501 of H.R. 4194, which was the HUD appropriation
bill for FY 98-99), and replaced with a provision permitting local housing
authorities to establish a local system of preferences for public housing and the
Section 8 certificate and moderate rehabilitation programs. Housing providers
participating in McKinney Act Section 8 Moderate Rehabilitation Program for
SROs should check their Housing Assistance Payments Contract (HAP) and with
both HUD and their local housing authorities to see if any preferences apply to
their projects.

Individual federal programs may include other program-specific preferences
which will be found in the statute or regulations governing the program.




- Question 5: Is there a preference for people recently
) released Irom prisons? Can housing be
reserved for recently released prisoners?

There is no preference for people recently released from prisons.

While the McKinney Act definition of “homeless” expressly excludes imprisoned
individuals, this has not been interpreted to exclude people recently released
from prisons from eligibility for McKinney programs. Although there is no
preference for former prisoners, they are eligible to live in McKinney-funded
projects if they otherwise meet the eligibility requirements.

Some housing providers may wish to restrict a project to people recently
released from prison. Restricting a project to former prisoners should be
permissible under fair housing laws if services are provided that are specially
designed to assist this population. A sponsor should also analyze the targeting
in the particular geographic location of the project to determine if it would have
a disparate impact on a protected class of people. Given the gender, racial, and
ethnic make-up of the prison population, a project targeting former prisoners
may operate to exclude women and members of certain racial groups. If this

is the case, the provider must be able to justify the preference as furthering a
legitimate business purpose of the provider.

Finally, requirements of funding sources should also be examined, as a
preference or restriction favoring former prisoners may not be permitted by
the funder. For example, a McKinney Act-funded project could not exclude

? a homeless person who was not a former prisoner in favor of one who was.
-
= Question 6: May a low~income housing tax credit
\\1 project target specific tenant populations?

A tax credit project may give preference to designated popula-
tions of tenants so long as the preference does not violate HUD
non-discrimination policies.

Only residential rental units that are for use by the general public are eligible
for the Low-Income Housing Tax Credit under Internal Revenue Code Section
42. Treasury Regulation Section 1.42-9 provides that this requirement is

met if the unit is rented in a manner consistent with HUD policy governing
non-discrimination, as evidenced by HUD rules and regulations, and so long
as the unit is not limited only to members of a particular social organization or
provided by an employer for its employees.
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Accordingly, the Internal Revenue Service has held that owners that give
preferences to certain classes of tenants (e.g., people who are homeless,
disabled and/or handicapped) will not violate the “general public” use
requirement if such preferences would not violate any HUD policy governing
non-discrimination expressed in HUD Handbook 4350.3."

HUD Handbook 4350.3 sets forth complicated procedures for utilizing the HUD
preferences in conjunction with other preferences that may be imposed at the
local level. Although the HUD preferences have been repealed (and this is not
yet reflected in the Handbook), the discussion of preferences in the Handbook,
together with the extensive discussion of fair housing compliance issues in HUD
multifamily programs (including some programs which are designed to serve

- special needs populations), can indicate whether a proposed preference is
consistent with HUD policy. The prevailing view is that tenant targeting
preferences may be utilized in low-income housing tax credit projects so long as
they do not violate fair housing laws, as interpreted by HUD. If a HUD program
authorizes a particular tenant preference (such as homelessness, AIDS, or
disability), this fact will lend support to the argument that a particular preference
may be permissible, since federal legislation has recognized these populations
as having specialized housing needs, even if the HUD program is not being
utilized in that tax credit project. Federal low-income housing tax credits are
not considered federal financing or assistance, so Section 504 does not apply
to tax credit projects unless a federal funding program is also involved.

In addition, most HUD programs do not permit housing providers to hold units
open where no members of the targeted preference population are available
to move in. This practice is also not permitted in a tax credit project.

Question 7: May a social service organization that
ﬂ owns housing provide a preference for
its service clients?

Generally, no.

Some social service organizations that own housing seek to provide the housing
for their service clients, either by denying housing to non-clients altogether, or
by providing a preference that moves clients to the top of the list of prospective
tenants. Such tenant selection policies are usually impermissible, for the reasons
described below.
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Fair housing and civil rights laws generally prevent a social service
organization from favoring (or providing housing exclusively to) its own clients.
Under these laws, a social service organization may limit its housing for its own
clients, or provide a preference in its housing for its own clients, only if (a) there
is no intentional exclusion of members of a protected class; (b) there is no
disparate impact on members of a protected class, unless the disparate impact is
caused by a facially neutral practice that furthers a legitimate busihess necessity
of the organization; and (c) the tenant selection practice is not “artitrary” under
the California Unruh Act. These conditions are difficult to satisfy, as revealed by
the examples analyzed in the following paragraphs. Moreover, funding program
and policy requirements (such as affirmative fair marketing) also usually
prohibit or discourage such tenant selection practices.

To understand application of these rules, consider three hypothetical
organizations that provide both social services and housing, and that seek in
their tenant selection process to favor (or provide housing exclusively to) their
social service clients. Organization A provides social services to homeless
persons with HIV. Organization B provides social services to homeless gay
men with HIV. Organization C provides social services to all homeless people,
regardless of their HIV status, sex, or sexual orientation.

The first step in the analysis is to examine intentional discrimination against
members of a protected class. In their tenant selection process, both
Organization A and Organization B intentionally disadvantage persons with
a disability other than HIV infection. Such a practice may or may not be
permissible, depending on the circumstances (see the discussion of limiting
occupancy to people with a particular disability included in Chapter Four,
Section A, Question 2 above).

In its tenant selection process, Organization B also intentionally disadvantages
women and heterosexual men. Intentionally disadvantaging women is not
permissible, as discussed in Chapter Four, Section C, Question 1 above.
Intentionally disadvantaging heterosexual men is not permissible in California
under both the Unruh Act, which prohibits “arbitrary” discrimination (which
includes discrimination based on sexual orientation), and the Fair Employment
and Housing Act (which as of January 1, 2000, prohibits discrimination in
housing-based on sexual orientation).

Finally, in its tenant selection process, Organization C intentionally

disadvantages housed people. This is permissible, as discussed above in Chapter
Four, Section B, Question 1.
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The next step in the analysis is to examine the possibility of disparate impacts on
members of a protected class. This step is unnecessary for Organization B, whose
tenant selection process did not survive the first step. This step may be necessary
for Organization A, depending on whether its tenant selection process survives
the first step. This step is necessary for Organization C, whose tenant selection
process clearly survived the first step.

In its tenant selection process, both Organization A and Organization C might
have a disparate impact on members of racial and ethnic groups, depending

on the demographic facts. For example, if persons of Asian descent comprise
20% of the local population but only 5% of the local HIV-infected population
and 5% of the local homeless population, then the tenant selection process of
both organizations would presumably have a disparate impact on persons of
Asian descent. Such disparate impact is not permissible, unless caused by a
facially neutral practice that implements a legitimate business necessity of the
organization. Some courts also require the practice to be the least discriminatory
alternative way to further the business necessity. The homelessness requirement
would likely survive a challenge that it unlawfully discriminates against Asians
if the organization shows that eliminating homelessness is a primary goal of the
organization and that pr(;gram funders require the organization to serve people
who are homeless as a condition of financing.

The analytical process just described does not examine every possible fair
housing and civil rights law that might prevent the practice of favoring clients;
it is intended merely to demonstrate the complexity of complying with fair
housing and civil rights laws when favoring an “insider” subpopulation in the
tenant selection process. Any social services organization seeking to favor, or
provide housing exclusively to, its own clients should consult a lawyer to ensure
conformity with fair housing and civil rights laws.

Even where there is no violation of fair housing or civil rights laws, funding
program and policy requirements sometimes prevent a social service
organization from favoring (or providing housing exclﬁsively to) its own clients.
For example, many funding programs have affirmative fair housing marketing
requirements, as discussed below in Question 12 of this Section. The marketing
requirements usually prohibit a housing provider from giving advantages to

a select group of insiders, such as the clients of the housing provider’s social ser-
vices arm. Similarly, many funding programs have specific rules on preferences,
and these preference requirements may prohibit a housing provider from giving
advantages to clients of the housing provider’s social services arm. HUD pro-
grams generally prohibit participating providers from granting special
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preference to clients of the provider. For the foregoing reasons, any social
services organization seeking to favor, or provide housing exclusively to, its
own clients should confirm that the tenant selection process is consistent with
program regulations governing project subsidies, as well as the informal policies

? and contract provisions of project funding sources.
" - Question 8: Ig it legal to have floors for different
r\\ populations (i.e.,, women’s floor, clean and

sober floor)>?

Single-gender floors may be legal if there is a compelling
privacy interest. Floors for people with a particular disability
may be legal if specific services or environments are required
by that population and Section 504 does not apply.

As discussed above under Chapter Four, Section C, Question 1, housing
providers cannot discriminate on the basis of gender. However, if the housing
provider has a compelling privacy interest in segregating people, such as the
interests that are raised where there is only one shared bathroom per floor, such
segregation by floor may be defensible. There are no court cases determining
the legality of such segregation, and if such a scheme were challenged, a court
may find it unlawful. The housing provider would have at least an arguable case
that the segregation was not discriminatory and was related to a reasonable
business purpose.

Segregation by floors or buildings for certain types of disabilities, such as clean
and sober floors or units for alcoholics, would be acceptable under the same
analysis that targeting to certain tenants is allowed. Thus, if the housing provider
can show that the specific disability requires a certain level of service or a
particular physical environment that is unique to that particular disability, and
that such services or physical environment are provided on the separate floor,
then the segregation by floor would not be arbitrary and should be acceptable.
(Providers should remember that if Section 504 applies to the development,
limitations for particular disabilities are not allowed unless authorized by a federal
statute that applies to the project.) Providers considering designating floors as
clean and sober floors should be aware that implementing and enforcing rules
designed to uphold such policies may be difficult as discussed in Chapter Six,
Section D, Question 1.
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Question 9: What are legal ways to assure an integrated
environment with a mix of disabled and
non-disabled people in a building?

Because of fair housing laws, it is difficult to assure an integrated
environment with such a balanced mix of tenants.

Some housing providers seek to provide an integrated housing environment with
prescribed percentages of both disabled residents and non-disabled residents.
Some tools are lawfully available to help achieve this outcome. For example,

a housing provider can market to a mixed population in hopes of attracting

a mixed applicant pool (which will help ensure a mix of tenant types). In
addition, a housing provider may legally discriminate in favor of disabled
persons (which will help limit the percentage of non-disabled persons), as
discussed above in Chapter Four, Section A.

However, it is difficult to achieve and maintain prescribed percentages of
disabled and non-disabled residents, because there is no lawful tool to limit

the percentage of disabled persons. Federal and California fair housing laws
generally prohibit intentional discrimination against disabled persons, and when
a non-disabled person vacates a unit, there would be intentional discrimination
against disabled persons if the housing provider preserved the target percentages
by advantaging non-disabled persons or categorically excluding disabled persons.
The possible benefits of an integrated environment in general and a “wellness”
model in particular do not create an exception to the law’s prohibitions.

Question 10: May a houging provider maintain separate
waiting lists for different populations?

Whether separate waiting lists are permissible depends on how
the waiting lists are administered.

Some housing providers use separate waiting lists to manage multiple funding
sources with different eligibility requirements. As an example, consider a building
in which some but not all of the units have HOPWA assistance. The housing
provider may seek to maintain two waiting lists, one for HOPWA-eligible
households and one for other households. This approach facilitates the housing
provider’s leasing process: when a HOPWA-assisted unit is vacant, the

applicant at the top of the HOPWA waiting list is offered the unit, and when

a non-HOPWA unit is vacant, the applicant at the top of the general waiting

list is offered the unit.




The problem with this approach is that it could have the effect of penalizing
persons on the HOPWA waiting list (who are a protected class under the fair
housing laws) because they are not being offered the non-HOPWA units. As
discussed under the preceding question, such an approach may result in
discrimination against a protected class. A more defensible approach would be
to maintain a single waiting list in which an applicants HOPWA eligibility is
noted: when a HOPWA-assisted unit is vacant, the highest HOPWA-eligible
applicant on the waiting list is offered the unit, and when a non-HOPWA unit
is vacant, the applicant at the top of the waiting list (whether or not HOPWA-
eligible) is offered the unit. Another defensible approach would be to maintain
a separate HOPWA waiting list, but also to permit HOPWA-eligible applicants
? , to apply for the general waiting list as well as the HOPWA waiting list.

- Question 11: May a housing provider advertise for a
\ specific population?

Yes, so long as the project’s admission criteria do not violate
fair housing laws.

Together, the federal Fair Housing Act and the state Fair Employment and
Housing Act prohibit discriminatory advertising and make it illegal to make,
print, or publish any notice, statement, or advertisement with respect to the sale
or rental of a dwelling that indicates any preference, limitation, or discrimination
based on race, color, religion, sex, disability, familial status, or national origin,
marital status, ancestry, sexual orientation, and source of income (42 U.S.C.
3604(c); California Government Code Section 12955(c)). These prohibitions are
very broad, extending to all written or oral notices or statements by a person
engaged in the sale or rental of a dwelling, including oral statements made

to persons inquiring about a rental. The prohibitions also extend to printers,
advertising agencies, and the media, as well as the person making the advertise-
ment. Newspapers that publish discriminatory advertisements have been found
liable for violations of the Fair Housing Act, and providers may therefore find
newspapers to be reluctant to publish advertisements that indicate any kind of
occupancy preference. Fair housing advertising guidelines used to be included in
HUD regulations located at 24 CFR Part 109, but were repealed with the intent
that they be republished in a HUD handbook. This has not yet occurred.

While the Fair Housing Act regulations authorize housing for seniors to
advertise as such, there is no similar authorization to advertise housing for
people with disabilities, and arguably such advertising would be illegal.
Logically, if a project’s admission requirements do not violate fair housing laws,
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those requirements should be permitted to be included in an advertisement.
However, given the complexity of the law in this area, as well as the reluctance
of the media to make fine distinctions between illegal discrimination and legal
occupancy requirements, many providers have found it more practical to
advertise by describing their facility rather than describing tenant qualifications
(i.e., “housing project serving mentally disabled persons seeks tenants”). Finally,
all advertisements should include the HUD equal housing opportunity logo or
statement. h

Question 12: What is “Alfirmative Marketing”? Does
an affirmative marketing requirement
conflict with targeting of a specific
tenant population?

Affirmative marketing is project advertising designed

to reach all potential occupants of a project, regardless

of race, color, religion, national origin, gender, familial
status, disability, or any other protected bases. Affirmative
marketing requirements do not preclude designation of a
project to serve specific tenant populations.

Most HUD-funded housing programs require compliance with HUD “affirmative
fair housing marketing” requirements, as well as approval by HUD or the local
jurisdiction administering the HUD-funded program of an “affirmative fair
housing marketing plan.” Affirmative marketing is project advertising which is
designed to reach protected classes of people. HUD’s Affirmative Fair Housing
Marketing regulations were published in 1972 and are set forth in 24 CFR Part
200. The regulations mandate affirmative marketing to ensure housing availability
to individuals in the market area of HUD-assisted projects regardless of their
race, color, religion, or national origin. Subsequent amendments to the Fair
Housing Act indicate that sex, familial status, and disability should be included
in the groups enumerated in the HUD Affirmative Marketing Regulations. These
regulations apply to HUD-subsidized and FHA unsubsidized projects. The
Section 202 and 811 programs explicitly require compliance with the HUD
Affirmative Marketing Regulations. HUD Handbook 8025.1 (Implementing
Affirmative Fair Housing Marketing Requirements) provides detailed guidance
in this area.

The HUD Affirmative Marketing Regulations require development of an
affirmative marketing plan that provides for: (i) a project to be publicized to
minority persons using minority media and other minority outlets; (ii) the use
of the HUD equal opportunity logo or slogan in all advertising and literature and




posting in conspicuous locations; (iii) maintenance of nondiscriminatory hiring
policy so that staff will include people of majority and minority groups and both
genders; (iv) oral and written instruction to employees and marketing agents on
non-discrimination and fair housing; (v) and solicitation of eligible applicants for
housing reported to HUD offices.

The HOME, HOPWA, and various McKinney Act program regulations do not
cross-reference the general HUD Affirmative Marketing Regulations. Instead,
each includes its own basic affirmative marketing requirement without the
requirement to prepare and obtain HUD approval of an affirmative marketing
plan. The HOME regulations require each participating jurisdiction to adopt
affirmative marketing procedures “to provide information and otherwise attract
eligible persons in the housing market area to the available housing without
regard to race, color, national origin, sex, religion, familial status, or disability,”
including procedures to be used by owners to inform and solicit applications
from persons who are not likely to apply for the housing without special
outreach (see 24 CFR 92.351).

The HOPWA regulations require project sponsors to adopt procedures to ensure
that all persons who qualify for the assistance, regardless of their race, color,
religion, sex, age, national origin, familial status, or handicap, know of the
availability of the program (see 24 CFR 574.603). Similarly, the McKinney Act
Emergency Shelter Grant, Shelter Plus Care, and Supportive Housing Programs
all require project sponsors to adopt procedures to make their programs known
and available to persons in the enumerated groups who may not otherwise be
reached, and also to make available information on the existence and location
of facilities and services that are accessible to persons with disabilities.

In addition, the Shelter Plus Care and Supportive Housing Program regulations
state that where a specific population of disabled homeless persons is
designated to be served by a project (such as the seriously mentally ill, alcohol
or substance abusers, or persons with AIDS), project sponsors must ensure that
non-discrimination and affirmative marketing requirements are met within the
designated population. (See 24 CFR 576.57(a)(2) for Emergency Shelter Grants;
24 CFR 583.325 for the Supportive Housing Program; and 24 CFR 582.330(c)
for Shelter Plus Care.) While no affirmative marketing regulations require
marketing materials to be published in languages other than English, housing
sponsors or administering agencies may require production of materials in other
languages if it appears necessary in order to reach people of a particular ethnicity
or national origin (both of which create protected classes) that may otherwise
be underrepresented.
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It should be possible to comply with affirmative marketing requirements in a
project designated for a particular population, so long as the tenant targeting
criteria do not violate fair housing law. If a project is lawfully targeted to people
with a particular disability, and complies with the Fair Housing Act (see
discussion under question C.1 of this Chapter), the affirmative marketing plan
may provide for affirmative marketing within the targeted disability group. For
example, a project reserved for the mentally ill can be affirmatively marketed

to individuals who meet the tenancy requirements for the project and are
members of potentially underrepresented racial, ethnic, religious, or other
enumerated categories.
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Chapter Five

Selection ol Individual Tenants

This Chapter discusses issues related to selection of individual tenants in the
context of fair housing laws. The concept of “reasonable accommodation” is
crucial here, and is discussed at length.

All questions in this Chapter in some way involve the gathering of information
by the provider about applicants for housing. Providers are cautioned to be
cognizant of the rights of applicants throughout this process. Credit agencies and
tenant “blacklists” are rife with incorrect information about individual people.
Consequently, applicants for housing should always be informed of the reason
for rejection of their application and be given an opportunity to respond to

or correct inaccurate information.

;? Section A: Screening and Intake
" Question 1: What questions can be asked to identify an
"4 \ applicant as a member of a targeted group?

If housing may legally be restricted to a particular population,
applicants generally can be asked whether they qualify to be
admitted to the housing. In addition, the Fair Housing Act

- provides a list of questions that are permitted to be asked.

The Fair Housing Act Regulations at 24 CFR 100-202 set forth questions
that may be asked of applicants for housing. These questions are limited to
the following:

= Inquiries into an applicant’s ability to meet the requirements of ownership
or tenancy. (Presumably this would include inquiries into such things
as income if the housing is income-restricted and age if the housing is
~limited to seniors.)
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= Inquiries to determine whether an applicant is qualified for a dwelling
available only to persons with handicaps or to persons with a particular
type of handicap.

= Inquiries to determine whether an applicant is qualified for a priority
available to persons with handicaps or to persons with a particular type
of handicap.

= Inquiries to determine whether an applicant is a current illegal abuser
or addict of a controlled substance.

» Inquiries to determine whether an applicant has been convicted of
the illegal manufacture or distribution of a controlled substance. (See
Questions 5 and 6 below for additional information regarding inquiries
about an applicant’s criminal record.)"

If these questions are asked of any applicant, then they should be asked of each
applicant, regardless of whether the housing provider believes the applicant
qualifies for a specific program. The broad areas of permissible inquiry obviously
leave many unanswered questions regarding screening of applicants and do not
provide any guidance on verifying any information provided by the applicant.

The first step in establishing a tenant screening process is to review procedures
to determine whether the information being requested of the applicant is
reasonably related to the tenancy. Requests for information that do not bear on
the applicant’s ability to pay rent, maintain the premises rented, or comply with
the terms of the lease may be unlawful.

Numerous questions arise regarding verification of the information provided

by the applicant, particularly when this information relates to the applicant’s
disability. For example, if the housing is limited to people with a particular
disability, how do you determine that the applicant has the disability? Also, if an
applicant requests a reasonable accommodation, how do you determine whether
the applicant qualifies for the reasonable accommodation?

If a person is applying for housing that is designated for people with disabilities
or people with a particular disability, the housing provider may ask the applicant
to document the disability. If the housing is generally designated for individuals
with disabilities and is not targeted to a particular disabled population, the
provider may only require documentation that shows the person has a disability,
not documentation showing the particular type of disability or the severity of
the disability. So, for example, if the applicant provides you with an SSI award
letter that does not specify the disability and the housing is designated for all
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applicants with disabilities regardless of the type of disability, the applicant
would qualify and the housing provider would not be allowed to request any
additional information.

It is important to remember that eligibility for SSI is not the only way to
establish disability and that the definition of disability under the Fair Housing
Act is broader than the SSI definition, including being misclassified or considered
by others to have a physical or mental impairment that the individual actually
does not have (for example, a gay person who is excluded from housing because
he is assumed to have AIDS is protected under the Fair Housing Act, even if

he does not have AIDS and is therefore not actually disabled). The expansive
definition of handicap under the Fair Housing Act means that housing providers
may have to be flexible in the type of documentation they are willing to accept
to verify disability status.

The level of documentation that can be requested may depend upon the level
of services provided in the housing development. Generally, a housing provider
cannot request information regarding the severity of the disability or the
applicant’s medical status. A housing provider also cannot require the applicant
to provide medical records to document the disability, other than a doctor’s or
medical professional’s letter stating that the applicant is disabled.

Question 2: Does having a program component
in housing entitle a provider to ask
additional eligibility questions as long
as they are uniformly asked of all
potential tenants?

No.

The fact that the housing includes a service component does not allow the
housing provider to ask any questions it desires. The questions asked must relate
to lawful conditions of renting (i.e., ability to pay rent, eviction history). See
question 4 below for additional information on this issue. In a licensed facility,
owners are still subject to the Fair Housing Act, but may be required by licensing
laws to ask additional questions of applicants. In such a case, providers should
comply with the licensing requirements.
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Question 3: Should a housing provider have one housing
application which asks all questions to
determine eligibility for all programs the
agency operates or should it have a separate
form for self~-identification?

A single application asking all eligibility questions is preferable
from a fair housing perspective..

Many housing providers operate developments with multiple sources of funding
or may have a number of different developments, each of which has a unique
source of funding. These funding sources often contain occupancy restrictions or
target occupancy to certain special needs populations. The result of the multiple
funding programs is that housing providersb may have some units restricted to
people with HIV/AIDS and other units restricted to people with mental illness.
Determining who qualifies for what housing can be difficult. The easiest and
most defensible solution to this problem from a fair housing context would be
to have a single housing application for all the housing the provider operates.
This application could list the qualifications for each type of housing operated
and ask the applicant if he or she qualifies for each type of housing. A single
application is preferable to a separate application for each targeted group, since
determining which application to provide to an applicant would require the
provider to make an assessment of whether the applicant possesses the required
disability. This in itself can lead to discrimination claims.

Question 4: May a housing provider use psychosocial
history in making tenant selection decisionsg?

Given the limited nature of inquiries allowed under the Fair
Housing Act, psychosocial evaluations should not be used in
making tenant-selection decisions in unlicensed facilities.

The issue of psychosocial evaluation often arises when the housing provider
operating an unlicensed facility is a social service agency that also provides
services independent of the housing or when a housing provider works with

a social services agency to provide service-enriched housing. Before performing
or participating in any such screening, the housing provider should consult with
a knowledgeable fair housing attorney.

Generally, the use of psychosocial evaluations or histories is not appropriate in

tenant selection because such an evaluation provides information unrelated to
the individual’s ability to meet the terms and conditions of tenancy and should
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be discouraged. Due to the subjective nature of the information obtained in such
a process, a rejected applicant could argue that housing was denied for personal
traits rather than on the basis of objective criteria related to tenancy, and it
would be difficult for a housing provider to prove otherwise. This does not
mean a housing provider cannot inquire into tenant histories, which may
include information relating to behaviors relevant to a psychosocial evaluation.
However, such an inquiry must be limited to behaviors, rather than mental or
physical conditions, and must be related to terms of tenancy such as maintaining
the apartment and paying rent.

The operation of supportive housing sometimes requires obtaining some
psychosocial history in order to provide appropriate and necessary services to
the tenant. Psychosocial information not related to a tenant’ ability to pay rent
or allow peaceful enjoyment of the property should be asked only after the
tenant has been admitted to the housing program, thus ensuring that none of
the information obtained by a service provider in order to provide social services
is used for housing decisions, since this information is irrelevant to housing
decisions. Additionally, it would be prudent for the service agency to maintain
completely separate files for the housing and social service sides of the programs,
and to allow access to each set of files only to the staff working in each program
area. Such strict controls maintain the confidentiality on both sides of the
program and also ensure that housing decisions are made on valid grounds.

The reality of many programs, however, is that there is limited staff, so that the
same people work in both the social service arm of the program and the housing
arm. If staff members responsible for making decisions regarding occupancy
have access to information about the applicant that is not directly relevant to the
housing decision and which in an ordinary landlord-tenant relationship would
not be available to the landlord, caution should be exercised. In these situations
where staff members wear many hats or work closely together, the staff members
selecting tenants should not base their decisions on information that is extraneous
to the landlord-tenant relationship. Before making a tenant selection decision,
the staff member may want to ask a series of questions to ensure that the
decision is being made on defensible grounds.

® [s the information that is guiding the decision information that would
have been obtained if the applicant’s only point of contact with the
agency was in applying for housing?

= Is the basis of the decision related to the terms and conditions of tenancy
rather than the applicant’s overall psychosocial evaluation?
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= If the applicant is disabled as defined in the Fair Housing Act (see
Appendix 6) and the housing provider is made aware of this disability, is
there a reasonable accommodation that can be provided that will enable
the applicant to meet the terms and conditions of tenancy?

In a licensed facility a housing provider may be required to ask for information
that is generally gathered as part of a psychosocial evaluation pursuant to
licensing requirements. If this is the case, the provider should comply with

? the licensing requirements because it is required to do so by law.
L Question 5: What is HUD's “"zero tolerance” or
- ﬂi “one-strike” policy, and what housing

programs are covered by it?

“One-strike” is a set of federal statutory requirements that
requires pre-occupancy screening and rejection of applicants
for drug and alcohol abuse and certain criminal activity,
and also requires tenant lease provisions that facilitate
eviction of tenants in some circumstances related to drugs,
alcohol, and criminal activity. “One-strike” applies to many
federal programs.

In 1996, President Clinton announced a “one strike and you’re out” policy for
public and Section 8 housing, requiring housing authorities to enforce stricter
screening and eviction policies related to drug and alcohol abuse and criminal
activity. Much of the original “one-strike” policy was contained in the Housing
Opportunity Program Extension Act of 1996 (42 U.S.C. 1437), which is
described in HUD Notice PIH 96-27 (HA) and HUD Notice PIH 96-16 (HA).
The one-strike policy was considerably expanded under the Quality
Housing and Work Responsibility Act of 1998" and now applies to
publicly or privately owned housing assisted under the following federal
programs: public housing; tenant-based Section 8 and project-based Section
8 (including new construction, moderate rehabilitation and substantial
rehabilitation); Section 202 and Section 811; Section 221(d)(3) and Section
236 mortgage insurance; and Section 514 and Section 515 rural housing.
McKinney Act programs are not included in the current one-strike or zero
tolerance requirements described above, with the exception of McKinney
Act Section 8 Moderate Rehabilitation for Single Room Occupancy
Dwellings and the moderate rehabilitation SRO component of Shelter Plus
Care. HUD has confirmed that both of these programs are considered
Section 8 programs that are covered by the one-strike law; however, the
primary focus of one-strike has been in public housing.
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‘HUD has published draft regulations implementing the one-strike statutes which
were published in the Federal Register at Vol 64, No. 141 on July 23, 1999, and
when final, will be found at 24 CFR Parts 5, 200, 247, 880, 882, 884, 891, 960,
966, and 982. As of the date of publication of this Guide the comment period
on the draft regulations has ended, but final regulations have not yet been
adopted. The One-Strike Requirements are also discussed at length in a recent
HUD General Counsel Memorandum entitled “Medical Use of Marijuana in
Public Housing” which is reproduced in Appendix 8.

These laws require owners of this housing to prohibit admission to covered
projects to: (a) households with a member the owner determines is illegally
using a controlled substance; (b) households that the owner determines it has a
reasonable cause to believe that a household members illegal use of a controlled
substance or abuse of alcohol may interfere with the health, safety, or right to
peaceful enjoyment of the premises by other residents; and (c) persons evicted
from federally assisted housing because of drug-related criminal activity for three
years following the eviction. “Drug-related criminal activity” is defined to mean
the illegal manufacture, distribution, use, or possession with intent “to sell,
distribute, or use, of a controlled substance” (42 U.S.C. Section 1437f(5)). (Note
that subsection (c) above requires rejection of applicants previously evicted for
drug-related activity and does not necessarily require a criminal conviction.)
The Act permits owners to waive the requirements described in (b) and

(¢) above (and admit tenants) in certain circumstances where the household
member demonstrates he or she has successfully completed or is enrolled in a
rehabilitation program and is no longer using illegal drugs or abusing alcohol.
The requirement may not be waived if the household member is currently
using a controlled substance. While “current use” is not defined, this term has
been interpreted to exclude persons whose illegal use of drugs occurred recently
enough to justify a reasonable belief that their drug use is current (see discussion
under Question 8 below).

Owners of covered projects are also required to prohibit admission of any
individual who is subject to a lifetime registration requirement under a state sex
offender registration program. Finally, the law grants authority to owners of
covered projects (but does not require them) to deny admission to households
with a member that, during a reasonable time preceding the date of application,
engaged in any drug-related or violent criminal activity or other criminal activity
that would adversely affect the health, sa{fety, or right to peaceful enjoyment of
the premises by other residents, the owner, or project employees. Again, note
that this law authorizes owners to exclude applicants who the owner believes
have engaged in certain criminal activity; the law does not require a criminal
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conviction in order for an owner to deny application for tenancy, nor does it
offer guidance on the type of evidence an owner should rely on to determine if
an applicant has engaged in criminal activity. However, providers are cautioned
against relying exclusively on arrest records to make a determination concerning
previous criminal activity by an applicant, given the racial and ethnic bias that
is often reflected in arrest patterns.

One-Strike also includes a set of requirements to facilitate the eviction of certain
ténants who abuse drugs or alcohol or engage in certain criminal activity. These
are described in Chapter Six, Section D, Question 5 below.

Question 6: May a housing provider ask applicants
if they have a criminal conviction?

A housing provider may ask an applicant if he or she has
a criminal conviction, but the request for such information
should be related to the terms and conditions of tenancy
and determining whether the applicant can comply with
the lease.

The Fair Housing Act specifically authorizes housing providers to ask whether
an applicant has been convicted of the illegal manufacture or distribution of
controlled substances. In addition, it is reasonable for a housing provider to ask
whether an applicant has been convicted of a crime that might adversely affect
the health, safety or welfare of other tenants.

Although the Fair Housing Act does not specifically state that a housing provider

can ask about criminal convictions that are unrelated to drug crimes, such a

question can be related to complying with the terms of tenancy as well as the !
providers obligation to ensure the safety of occupants. Thus, such a question is

reasonable, although there is no case law to provide guidance on that point and

providers may find themselves fighting a discrimination claim if such a question

is asked.

Arrest records that did not result in a conviction are not a valid reason for
rejecting an applicant, except as provided under the HUD “one-strike”
requirement in projects where that requirement applies (see Question 5
immediately above).
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Question 7: May an applicant be rejected because
of a criminal conviction?

Yes, depending on the type of crime that was committed.

A housing provider may deny housing to a person with a criminal conviction
history if the conviction involved crimes of physical violence to persons or
property, drug-related crimes, or other criminal activity that would adversely
affect the health or safety of other tenants if the crime occurred in the housing
development. For example, someone who has been convicted of perjury
probably does not pose a threat to other residents, but someone with a
conviction of assault may pose a threat to others in the development. The
housing provider must use judgment to evaluate the age of the convictions and
other mitigating factors. In addition, HUD’ “one-strike” requirements, discussed
in Question 5 of this Section, requires exclusion of people with certain criminal
convictions from many federally-funded housing projects.

Question 8: May a housing provider require an
applicant to be “clean” to be accepted as
a tenant? May people who are addicted
to drugs be excluded from housing?

Persons who are currently using illegal drugs may be
excluded from a project.

Under the Fair Housing Act, housing providers may ask an applicant if he or
she is a current illegal user or addict of a controlled substance. If the applicant
answers yes, the applicant may be excluded from the housing. If the applicant
answers no, the provider may need to assess the truthfulness of the answer.

The Fair Housing Act and the ADA do not deal with how a housing provider
determines whether someone is a current drug user versus a former drug user.
There is no definition of former drug user that serves as guidance, and probably
every drug rehabilitation program has a different standard for what constitutes
current versus former drug use. This lack of definition presents a dilemma for
housing providers trying to ensure that only former drug users are admitted

to the housing program. The only standard available appears to be in the
regulations implementing the Americans with Disabilities Act, which define
current illegal drug use as “illegal use of drugs that occurred recently enough
to justify a reasonable person’s belief that a person’s drug use is current or that
continuing use is a real and ongoing problem” (28 CFR 36.104). A similar
definition of current illegal drug use is contained in the proposed regulation for
“one-strike” (Federal Register V.64 No. 141, July 23, 1999).
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In one federal court case, an individual who was drug free for one year and was

involved in a continuing professional rehabilitation and mentoring program was

not considered to be a current drug user and thus was entitled to protection as

disabled under the Fair Housing Act.*® A series of ADA cases has tried to define ;
current drug use, with few clear-cut answers. The courts are in agreement that '
an applicant does not have to have a “needle in the arm or a bong in the mouth”

to be a current user, but beyond this test there is no bright-line test emerging.”

HUD has attempted in HUD Handbook No. 4350.3, which applies to Section
202, Section 811, Section 221 and Section 236 housing projects, to provide
some guidance for housing providers on how to determine current versus former
drug use by defining disability to include an individual who (1) has successfully
completed a supervised drug rehabilitation program and is no longer engaging
in the illegal use of drugs, or has otherwise been rehabilitated successfully o
and is no longer engaging in such use; (2) is participating in a supervised

drug rehabilitation program and is no longer engaging in such use; or (3) is
erroneously regarded as engaging in such use, but is not engaging in such use.
The proposed regulations implementing “one-strike” in the programs covered

by “one-strike” contain similar language. This expanded definition, obviously,
presents some interpretation problems for housing providers and does not give
any guidance on how a housing provider determines that an applicant is

“not currently engaging in such use” or has “successfully” completed a drug
rehabilitation program. However, HUD’ guidance may assist in formulating
some form of policy for dealing with applicants.

The questions of what constitutes current drug use and what standards a
housing provider can adopt for current drug use are the subject of controversy
among housing professionals. Some housing advocates argue that a bright-line
test, such as no drug use in the last six months, is legal, as long as: (1) the policy
is based on some statistical or scientific evidence regarding the likelihood of
staying “clean” after such period of time; (2) the provider can demonstrate it is
necessary to screen out current illegal drug users to operate a successful program;
and (3) any such policy includes a degree of flexibility enabling and requiring
the provider to individually assess an applicant who may not fall within the
bright-line time period, but can show that they are drug free. Others argue that
any bright-line policy is illegal primarily because such policies fail to treat people
with disabilities as individuals, and instead, make assumptions about them as a
group based on their disability.
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Given the lack of court guidance on this issue, any policy adopted by a housing
provider may result in claims. A defensible course of action at this time may

be to adopt a carefully crafted policy that sets a standard for being clean. This
standard should be based on research that shows that some percentage of drug
users who are drug free for the designated period of time are likely to remain
drug free. The policy should also include provisions that would allow applicants
to present additional evidence to rebut the presumption that they are not

drug free, such as ongoing participation in drug rehabilitation programs,
recommendations from drug treatment centers, or other relevant evidence. The
housing provider will then have to evaluate this evidence to determine whether
the applicant should be admitted even though the applicant has not been drug
free for the required time period. Obviously, this screening process will require
some knowledge and skill on the housing providers part in determining each
applicant’s likelihood of actually being drug free, but until further guidance is
provided in the way of court decisions or regulations, there is no bright-line test
that can be applied.

Question 9: Is pre—admisgion drug testing legal?

Pre-admission drug testing is not prohibited if it is required
of all applicants, but is not recommended.

Federal laws limiting drug testing apply to employment situations, not to housing
admission. Drug testing is legal if all applicants to all the housing operated by
the provider are required to take drug tests as a condition of tenancy. Drug
testing might not be lawful if a provider only utilized it in certain types of
projects (like projects for people with disabilities or people who are homeless)
and not in others. HUD has issued no official guidance on this topic.

Although drug testing is not illegal, before implementing a drug testing policy,
housing providers should carefully consider the ramifications. Drug testing
can be expensive. Also, the results of drug tests are not infallible and finding
reputable, accurate labs may be difficult. The rejection of applicants on the
basis of drug tests may result in additional administrative costs if an applicant
challenges the results and the housing provider must defend the testing
procedures to prove accuracy.
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Question 10: Does HUD have a requirement that current
drug users must be rejected as tenants?

Yes, it is sometimes called the “one-strike” or “zero tolerance”
policy, but it does not apply to all HUD programs.

Federal law requires owners of certain kinds of HUD projects to establish !
standards that prohibit admission to the housing of any household with a
member who the owner determines is illegally using a controlled substance

or who the owner determines it has a reasonable cause to believe that a
household member illegal use (or pattern of illegal use) of a controlled
substance may interfere with the health, safety, or right to peaceful enjoyment of
the premises by other residents. Note that a criminal conviction is not required.
This law applies to public housing, tenant-based Section 8, project-based Section
8 (including new construction, moderate and substantial rehabilitation), Section
202 projects, Section 811 projects, McKinney Act Section 8 Moderate
Rehabilitation for SRO Dwellings and the moderate rehabilitation SRO
component of Shelter Plus Care, and federally insured Section 221(d)(3) and
Section 236 projects, and permits limited exceptions where a person has
participated, or is participating, in a drug rehabilitation program and is no
longer engaging in illegal use of drugs (42 U.S.C. 1437; 42 U.S.C. 13661,
13662, and 13664) (see extended discussion of the HUD “one-strike” or “zero
tolerance” policy under Question 5 above in this Section).

Question 11: Can a housing provider require an
applicant to be sober?

Generally, a housing provider cannot require an applicant
to be sober. However, HUD programs permit exclusion of
applicants whose use of alcohol may interfere with their
ability to perform the responsibilities of tenancy or interfere
with the health and safety of other tenants.

Unlike their treatment of drug users, the fair housing laws do not distinguish
between alcoholics who are currently drinking and alcoholics in recovery.
Alcoholism is considered a disability if it interferes with one or more major life
activities and therefore is not a basis by itself for refusing occupancy, even if the
applicant has neither achieved nor desires sobriety.

Both the Fair Housing Act and the Americans with Disabilities Act include

alcoholism within the definition of handicap. Since alcohol is a legal substance,
whether the applicant is currently partaking of alcohol is not relevant. Refusing
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housing to someone because that person is an alcoholic would be unlawful
discrimination since alcoholics are treated like all other individuals with
handicaps. If the applicant’s problems with alcohol have caused behavior
problems that interfere with the applicants ability to meet the terms of tenancy,
this may be a basis for rejection. However, since alcoholism is considered a
disability under the Fair Housing Act and the ADA, housing providers may be
required to consider reasonable accommodations that would allow an alcoholic
to reside in the housing. For example, if the applicant has a poor tenancy history
due to difficult behaviors resulting from alcohol use, the housing provider

may need to waive requirements related to past rental history in order to
accommodate the tenant if the tenant can show that steps have been taken

to reduce the chances of the negative behavior reoccurring.

It should be noted that HUD’ definition of “individual with handicaps” in HUD
Handbook No. 4350.3, which applies to Section 202, Section 811, Section 221,
and Section 236 housing projects, as well as the definition in Section 504,
excludes an individual whose current use of alcohol prevents the individual from
participating in the program or activity being applied for, or whose participation,
by reason of current use of alcohol, would constitute a direct threat to property
or the safety of others. This definition would appear to allow housing providers
to reject alcoholics on the basis of current drinking, if the drinking results in
behavior problems in projects covered by Section 504 and in the HUD programs
listed above. However, caution should be exercised in any such rejection. The
HUD definition and Section 504 require that the individual not be able to
participate in the program or activity offered because of drinking in order to

be excluded from the housing. If the program offered is simply rental of an
apartment, with no services provided, which is the case for some of the HUD
programs listed above, the housing provider will need to show that the
applicant’s drinking prevents the applicant from meeting the terms and
conditions of tenancy (i.e., payment of rent or maintaining the apartment),
which is always a permissible reason for rejecting a tenant (subject to the
reasonable accommodation requirement). Thus, the drinking itself is not
sufficient reason for rejecting an applicant. Rather, behaviors resulting from

the drinking must justify the rejection.

Finally, under the Quality Housing and Work Responsibility Act of 1998 (also
known as the “one-strike” policy), owners of certain kinds of HUD-assisted
projects must deny occupancy to households where a household member’s
pattern of abuse of alcohol may interfere with the health, safety, or right to
peaceful enjoyment of the premises by other residents. The law applies to public
housing, tenant-based Section 8, project-based Section 8 (including new
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construction, moderate and substantial rehabilitation), Section 202 projects,
Section 811 projects, federally insured Section 221(d)(3) and Section 236
projects, and Section 514 and Section 515 rural housing, and includes limited
exceptions for people who have completed or are participating in rehabilitation
programs and are no longer abusing alcohol (42 U.S.C. 14377, 42 U.S.C.
13661, 13662, and 13664). Please see the detailed discussion of “one-strike”
in Question 3 of this Section.

Question 12: May an applicant be rejected for showing
up intoxicated at the intake interview?

An applicant may not be rejected solely because he or she is
intoxicated at the interview. An applicant may be rejected due
to behavior that is inconsistent with tenancy.

An applicant may not be rejected solely by virtue of being intoxicated at

the interview, since alcoholism is a protected disability. But if the applicant is
unable to participate in the interview fully, is abusive, or exhibits behaviors not
consistent with good tenant behaviors, this may be grounds for rejection.

Question 13: What are the legal ramifications of
tenants screening each other?

This is a very risky practice, unless proper precautions and
oversight are implemented.

A housing provider is responsible for tenant selection decisions regardless of
who conducts the screening process. So, if there is a tenant selection committee,
the housing provider will be liable for any unlawful discrimination by the
committee. This liability cautions against using tenant selection committees for
pre-screening since the housing provider loses control in the initial selection
process and the process may be affected by the tenants’ individual prejudices,
while the housing provider will still face all of the risk of decisions that go awry.

Housing providers may want to include tenants as part of the screening process,
with the ultimate decision resting with the professional housing manager. In this
situation, tenants may be part of the screening process along with professional
property managers or others representing the housing provider. When tenants
are involved, they should receive training on antidiscrimination laws and the
tenant selection procedures should clearly indicate that the screening committee
is only advisory.
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Section B: Reasonable Accommodation
in Tenant Selection

Question 1: What does “reasonable accommodation”
mean?
)

The duty to make a reasonable accommodation extends to two
areas: (1) Physical Modifications: Housing providers must allow
tenants with disabilities to make reasonable, necessary physical
modifications to their units. Under the Fair Housing Act, housing
providers are under no obligation to pay for these physical
modifications; they must simply allow the modifications to be
made. If a housing development receives federal funds and is
therefore, subject to Section 504, then housing providers must
pay for modifications, unless to do so would cause financial -
hardship. If a housing development receives non-federal
government funding, Title II of the ADA may apply, and would
require the provider to pay for reasonable modifications.”®

(2) Policy Changes: Housing providers must make changes

in their “rules, policies, practices, or services” when necessary

to allow persons with disabilities equal access to housing.”

The federal Fair Housing Act and the state Fair Employment and Housing Act
prohibit discrimination against persons with disabilities in the provision of
housing, but they also go further and create an affirmative duty for housing
providers to accommodate persons with disabilities. “Failure to accommodate”
is a separate and distinct charge under both laws. In other words, housing
providers must make changes to their rules, policies, and procedures that will
allow persons with disabilities to enjoy the benefits of the housing on an equal
basis with persons who are not disabled. Such accommodations, or changes,
need only be “reasonable” in the sense that a housing provider is not required
to undergo great financial and administrative hardship in order to provide the
accommodation. Nor must a housing provider make a fundamental alteration

in the nature of its program.>® However, the provider must bear some costs

and make some special provisions for persons with disabilities. Some
accommodations may also place a burden on the tenant to participate in the
accommodation. For example, if a housing provider is asked to make a change
in tenant acceptance policies to allow a disabled tenant with past behavior
problems to reside in the housing, it is reasonable for the provider to require
the tenant to demonstrate ongoing treatment or services for the underlying
condition that caused the behavior problem. Housing providers are not required
to inform tenants of their rights to a reasonable accommodation, but a statement
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in the application form informing applicants of these rights is a prudent practice
that may eliminate some discrimination claims, and initiate communication
between the applicant and the provider before a claim is filed.

If a project receives federal funds, it is also subject to Section 504 of the
Rehabilitation Act of 1973. Section 504 includes an implicit reasonable
accommodation requirement which generally has a broader scope than the Fair
Housing Act and Fair Employment and Housing Act provisions, requiring a
housing provider in certain instances to pay for necessary physical modifications
to a disabled tenants unit. If non-federal public funds are received, the assisting
public agency’s obligations under Title II of the ADA impose a similar reasonable
modification requirement on the provider.

In determining what is a reasonable accommodation, courts will balance the
financial and administrative burden on housing providers against the benefit to a
person with a disability. It is unclear under current law exactly what constitutes
a “reasonable” accommodation or an “undue financial and administrative burden,”
and these questions have produced a great deal of litigation and controversy.
Despite this indeterminate state of the law, it is critical that housing providers
attempt to understand what accommodations a tenant needs and attempt to
provide those accommodations, if feasible, in order to enable the tenant to enjoy
the use and benefits of the housing.

The most successful approach for housing providers is to regard reasonable
accommodations as a partnership between the provider and the tenant, with
each party working toward a result that allows the tenant to access, use, and
enjoy the dwelling.

Question 2: How does reasonable accommodation
apply to applicant sereening?

The screening process itself must be accessible to all applicants.
Additionally, the housing provider should determine if there is
a reasonable accommodation available that would allow the
applicant to occupy the unit.

In the applicant screening process housing providers have two levels of
requirements for reasonable accommodation. First, the screening process itself
must be accessible to all applicants. For example, if an applicant is hearing
impaired, the housing provider will need to provide sign language interpretation
or some other method for communicating with the applicant in order to

ensure that the applicant has an opportunity to participate in the tenant
selection process.
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The housing provider’s second responsibility in applicant screening is to
determine if there is a reasonable accommodation available that would allow the
applicant to occupy the dwelling, either by physically modifying the housing
unit or changing the rules of the program. It should be noted that housing
providers do not have an affirmative obligation to ask applicants if they need

a reasonable accommodation, but housing providers also should not ignore
obvious disabilities. Nor do housing providers have to try to determine what the
reasonable accommodation might be. But if an applicant requests a reasonable
accommodation as part of the screening process, the housing provider is
required to consider the request and implement the accommodation if it does
not fundamentally alter the nature of the housing program and does not cause
an undue financial burden on the housing provider. Additionally, the reasonable
accommodation must be an accommodation that is related to the applicant’s
residency in the housing and is designed to enable the applicant to reside in
and have full enjoyment of the housing. For example, if an applicant requests
as a reasonable accommodation that the housing provider allow the applicant
to occupy the most desirable unit in the development because it has a nice
view that will lend inspiration to the applicant, this may not be a reasonable
accommodation even if the applicant has a disability which would entitle the
applicant to an accommodation. Conversely, if the applicant requests the best
unit in the development because it is the only unit that can accommodate the
applicant and the applicant’s live-in care attendant, the housing provider should
honor the request, even if units are usually assigned randomly.

If an applicant requests a reasonable accommodation, a housing provider may
request documentation or some proof of the disability and the link between the
disability and the requested accommodation. The housing provider may not,
however, require an applicant to submit medical records as proof of his or her
disability; such records are private. Instead, the housing provider should request
a doctor’s letter, an SSI award letter, or some similar verification. Even when the
housing provider is seeking proof of the applicant’s disability, the provider may
not ask about the particular type or severity of disability or other specifics,
unless the housing is designated for only a particular disabled population, or
unless the specific information relates to the provision of an accommodation.”

A safe way for a housing provider to elicit information about applicants’
disabilities in a nondiscriminatory manner is to disclose to all applicants—
whether or not they appear disabled—information about the housing providers
duty to make reasonable accommodations. Additionally, in informing an
applicant that the housing provider has rejected the application, a general
information statement regarding the availability of reasonable accommodations
should be included.
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Question 3: On what grounds may a housing provider
reject an applicant who is disabled?

Subject to reasonable accommodation requirements, a disabled
applicant may be rejected for failure to meet legal occupancy
requirements that are applied to all applicants.

Property managers can refuse to accept applicants for occupancy if the applicant
does not meet the requirements for occupancy adopted by the housing provider,
provided the requirements are legal and are applied to all applicants for housing.
Insufficient income, a history of nonpayment of rent, or a history of evictions

for failure to maintain the premises are all legal reasons for refusing occupancy.
Other reasons for refusing occupancy may not be so clear cut. Making the
determination of who is a “good” tenant without violating fair housing laws
presents a challenge to property owners and managers. Before denying an
applicant occupancy, the housing provider or manager should ask him or herself
whether the conditions or behaviors demonstrated by the applicant that are
causing the denial could be related to a disability. If so, the next question is
whether a reasonable accommodation could allow the applicant to live in the
facility. Although the fair housing laws do not require the property owner or
manager to affirmatively offer reasonable accommodations if the tenant or appli-
cant does not request them, thinking through whether there are any reasonable
accommodations that can be helpful may avoid some discrimination claims.

Property owners and managers may also deny housing to anyone whose tenancy
would constitute a direct threat to the health and safety of others. Determining
that someone poses a direct threat to others must be based on past behavior
rather than a sense that the person might be violent or destroy the property.
Thus, an applicant’s history of eviction from other housing for violent behavior
might be sufficient grounds for denying occupancy. However, if the applicant
merely displays behavior at the intake interview that the interviewer finds )
inappropriate or scary, but which does not constitute threatening behavior, and
there is no documented previous history of threatening behavior, then it would
not be appropriate to deny occupancy to the applicant on the basis of posing a
threat to others. If a reasonable accommodation would eliminate the threat to
others, then such an accommodation should be offered to the applicant.

In at least two reported federal court decisions, courts have refused to evict
tenants with disabilities who physically assaulted other tenants because the
owner of the housing failed to show that there was no reasonable accommodation
that could be provided that would remove the threat to others.” These court
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decisions do not indicate whether the tenants requested an accommodation
before the eviction, which should be a requirement since without such a request,
the owner has no way of knowing whether the violent behavior is the result of
a disability. Also, these courts did not give any indication of what the reasonable
accommodation would be in this situation. Determining a reasonable
accommodation in such a situation will require owners to weigh the needs

of the individual tenant versus the needs of all the tenants to live in a safe
environment. An example of a reasonable accommodation for a violent tenant
might be to allow the tenant to remain in the housing as long as the tenant is
receiving counseling on the violent behavior. Such an accommodation would

be reasonable only if the accommodation adequately ensured the safety of the
other residents.

Question 4: May an applicant be rejected if s/he has
a bad tenancy record caused by his or her
digability?

If an applicant’s bad tenancy record is the result of a disability,
the housing provider may be required to offer the tenant a
reasonable accommodation that would allow the tenant to live
in the housing.

For example, a tenant may have a bad tenancy record as a result of a failure to
take proper medication. If the tenant provides evidence to the housing provider
that he or she has made arrangements that ensure that the tenant will take the
needed medication, such as daily nurse visits, the housing provider may need to
waive rules requiring rejection of applicants with bad tenancy records. Housing
providers are not required to seek out information to determine whether the
applicant’s bad tenancy record is the result of a disability. However, it is a good
business practice to include in notices rejecting applicants for bad tenancy
records a statement that if the ground for rejection is the result of a disability, the
applicant may be entitled to a reasonable accommodation.

Question 5: How does reagsonable accommodation apply
to scereening tenants with drug and alcohol
addiction?

Reasonable accommodation considerations apply to applicants
with alcohol or drug addictions the same way they apply to other
disabled applicants, unless current illegal drug use is involved.

Some applicants who have had problems with drug addiction or alcohol abuse
may have a history of poor tenancy or criminal convictions that stem from the




drug or alcohol problem. The housing provider, in reviewing the prospective
tenant’s application, may find the applicant undesirable because of this past
behavior. However, because alcoholism and drug addiction are “handicaps”
under the Fair Housing Act, the housing provider has a duty to accommodate
these disabilities by considering them as mitigating factors to a poor tenancy
record if the applicant discloses the drug or alcohol problem.

As a reasonable accommodation, the housing provider should focus on the
applicant’s current behavior and ability to meet the terms of the tenancy. The
landlord will need to know what mitigating circumstances exist, and whether
past alcohol or drug use was responsible for the applicant’s criminal conviction
and bad tenancy history. The landlord can ask an applicant to explain the bad
tenancy history and criminal conviction, essentially inviting an applicant’s
disclosure of the disability.

If the applicant does not have a reason for the past behavior that is related to a
disability, then the housing provider may deny the application. If the housing
provider rejects an applicant because of past negative behavior, the provider
should disclose that an applicant’s disability could entitle the applicant to a
consideration of mitigating circumstances and to a reasonable accommodation.

If the applicant gives a reason for past poor behavior that is related to a
disability, the provider must consider whether a reasonable accommodation

is appropriate. For example, if the applicant shows that negative behavior was
caused by alcoholism, and the applicant is participating in a program that
addresses this condition, it may be reasonable for the provider to waive its

? policy that all applicants with poor tenancy histories be rejected for tenancy.
. Question 6: Can a housing provider exclude tenants
- \ with disabilities because they need care

and supervision?

Generally, a housing provider cannot exclude a disabled
tenant because they need care and supervision ot because
they cannot live independently, unless they cannot meet the
requirements for tenancy.

One federal court found that a housing authority’s use of an independent living
requirement was discriminatory. Cason v. Rochester Housing Authority, 748 E
Supp. 1002 (1990). This case presented the most egregious example of an
independent living requirement in that the need for in-home caregivers or
assistance was deemed to disqualify the applicant, even if the applicant
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demonstrated that the necessary assistance was available and being provided.
Thus, the court found that the independent living requirements resulted in
discrimination against those with disabilities.

The Cason case has generally been read to mean that you cannot have an

independent living requirement in any housing development, whether or
not funded by Section 202. (It should be noted that HUD’s 202 manuals
and recommended forms and leases continue to contain independent living
requirements, although they appear to be invalid based on Cason.) However,

this does not mean that a housing provider must allow occupancy to a tenant
who clearly cannot care for him or herself and is not receiving the assistance
necessary to enable the occupant to reside in a non-licensed housing unit. If
the applicant cannot meet the terms and conditions of tenancy and the only
reasonable accommodation that would allow the tenant to reside in the housing
unit is for the housing provider to provide care and supervision, this would not
be a reasonable accommodation. An accommodation is only reasonable if it does
not require a fundamental alteration in the housing provider’s program. The
provision of care and supervision, which would require licensing, would be a
fundamental alteration. However, if the applicant requires care and supervision
and has made arrangements to receive this care and supervision, the housing
provider would be required to accept the applicant, even if the care and
supervision arrangements may violate the rules of the development.

For example, in a recent court case, a housing development had specific rules
about who could have keys to the main entrance of the building and was
threatening eviction of a resident for giving a key to a care attendant. The

court found that allowing the care attendant to have a key was a reasonable
accommodation.” This same decision provides clear guidance on how housing
providers can deal with care and supervision issues. According to this trial court
decision, providers can ask questions to determine if an applicant meets the
criterion for the development, including whether the applicant is disabled, if this
is a criteria. The provider may also inform applicants that the provider does not
provide personal care services. However, housing providers may not (a) inquire
into the severity of disabilities to determine if the applicant needs services that
the provider is not required to provide; or (b) prohibit a tenant from arranging
for services. It should be noted that this guidance from the trial court is not
binding on other courts and other courts may interpret care and supervision
issues differently.

If the tenant’s disability requires a live-in care attendant, the housing provider
may have to waive occupancy rules to allow the live-in attendant. However, a
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waiver of health and safety code requirements, such as allowing a live-in care
attendant in a room limited by law to one person, would not be reasonable if
it violates applicable building code requirements.
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' Chapter Six

Operation and Management
of Housing

This Chapter discusses a range of operating and management issues, including
termination of tenancy. Again, fair housing law, especially as it relates to reason-
able accommodation, is a major factor in this discussion, along with California
landlord tenant law and state community care facility licensing requirements.*

Section A: Community Care Licensing Issues

Question 1: When is community care licensing required?

Community care licensing is required whenever “care and
supervision” are provided; in addition, there is some risk that
community care licensing is required whenever tenants needing
care and supervision are accepted and retained.

A community care facilities license is issued with respect to a single community
care facility by the State Department of Social Services (“DSS”). To qualify for the
license, the facility must meet local building code and staffing standards that are
more rigorous than the corresponding standards for unlicensed rental housing.
Because it is costly to meet these rigorous standards, and because meeting these
rigorous standards may substantially alter the housing environment, many
providers of supportive housing wish to avoid triggering a community care
license requirement. However, as the following paragraphs will explain, the laws
on community care facilities licensing do not easily accommodate some supportive
housing activities, making this an area in need of additional clarification and
potentially legislative reform.

The term “community care facility” is defined by law as a facility where “care
and supervision” are provided. In addition, the term “unlicensed community




care facility” is defined by law to include both of the following types of facilities:
(1) an unlicensed facility where care and supervision are provided;” and (ii) an
unlicensed facility that accepts and retains residents who demonstrate the need
for care and supervision, even if care and supervision are not provided. “Care
and supervision” means any of the following activities provided by a facility

to meet the needs of its clients/residents: (1) assistance in dressing, grooming,
bathing, and other personal hygiene; (2) assistance with taking medication;

(3) central storage and/or distribution of medications; (4) arrangement of and
assistance with medical and dental care; (5) maintenance of house rules for the
protection of clients (as opposed to for the benefit of the housing provider);

(6) supervision of schedules and activities; (7) maintenance and/or supervision
of cash resources or property; (8) monitoring food intake or special diets; or (9)
providing the basic services required to be provided in a community care facility.

Two recently adopted statutes address the extent to which a housing provider
can provide services without triggering a licensing requirement. The first law
provides an exemption for housing for elderly and/or disabled persons if (a) the
housing is financed under the Section 202, 221(d)(3), 236, or 811 program, and
(b) the project owner or operator does not contract for or provide supportive
services (although the project owner or operator may coordinate, or help resi-
dents gain access to, supportive services) (Health and Safety Code Section
1505(0)). Furthermore, the DSS Director has the discretion to administratively
exempt “any similar facility” (Health and Safety Code Section 1505(p)).
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